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Consideraciones introductorias 

 

 A modo de síntesis y aproximación preliminar al caso, señalamos que la Corte de 

Apelaciones de los EE.UU. para el Noveno Circuito, en su pronunciamiento del pasado 

17 de enero, desestimó por mayoría la demanda que había sido presentada en agosto de 

2015 por 21 jóvenes1 representados por la organización sin fines de lucro Our Children’s 

Trust (Oregon), juntamente con el climatólogo James Hansen en calidad de “Guardián de 

las generaciones futuras” contra los Estados Unidos, varios funcionarios del Poder 

Ejecutivo y empresarios (tres grupos industriales de combustibles fósiles:  the American 

Petroleum Institute, the American Fuel and Petrochemical Manufacturers, and 

the National Association of Manufacturers )2.  La abogada patrocinante durante los más 

de cuatro años de proceso judicial fue Julia Olson, fundadora en 2010 de Our Children´s 

Trust. Con relación a este caso, expresó que el mismo excedía al derecho ambiental, 

siendo en esencia un caso constitucional sobre derechos civiles. 

 

Los “niños” demandaron al Gobierno de Estados Unidos por considerar que, con 

sus acciones, al provocar el cambio climático deliberadamente, ha puesto en peligro sus 

derechos constitucionales a la vida, a la libertad y a la propiedad, y ha incumplido su 
                                                           

* Abogada. Doctora en Derecho y Ciencias Sociales, ambos por la Universidad Nacional de Córdoba 

(UNC)-Argentina. Profesora Emérita de la UNC y Profesora Emérita por la Universidad Católica de 

Córdoba. Miembro de Número de la Academia Nacional de Derecho y Ciencias Sociales de Córdoba. 

Directora del Instituto de Derecho Ambiental y de los Recursos Naturales de la citada Academia. 
1 Al momento de la demanda los niños tenían entre 8 y 19 años de edad. La demanda fue encabezada por 

Kelsey Juliana -activista ambiental desde sus 10 años de edad- y Xiuhtezcatl Tonatiuh Martínez -activista 

ambiental, artista rapero, director de Earth Guardians (una organización a nivel mundial para la 

conservación del medio ambiente). 
2 Tras la elección de Trump como presidente de los EE.UU., los grupos de la industria de combustibles 

fósiles solicitaron ser separados del caso, en el entendimiento de que el Departamento de Justicia bajo la 

administración Trump defendería vigorosamente la industria estadounidense frente a cualquier otro interés. 

A fines de junio de 2017, el juez Thomas Coffin liberó a los acusados de la industria de combustibles fósiles 

del caso. 
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deber de proteger recursos públicos esenciales, defraudando la confianza de los jóvenes 

en el resguardo de su futuro para el goce de sus derechos humanos3. Se basa en la doctrina 

de la confianza pública (confianza de los ciudadanos en el uso de los recursos públicos -

comunes- por parte de su gobierno)4 y la responsabilidad internacional por el uso de los 

recursos naturales.  Es de observar que, hasta el 20 de enero de 2017, al frente del 

gobierno de los EE.UU. estaba Barack Obama y a partir de esa fecha, Donald Trump, con 

lo que cambió significativamente la posición gubernamental frente al cambio climático5.   

 

Los reclamantes, i.a., demandaron al Gobierno por promocionar la producción y 

el uso de combustibles fósiles, a pesar de sus emisiones de dióxido de carbono, causantes 

i.a. del calentamiento global, y la falta a su obligación de tomar medidas necesarias para 

ralentizar el cambio climático.  En concreto, solicitaron la reducción de las emisiones de 

dióxido de carbono a 350 partes por millón. El Departamento de Justicia del Gobierno y 

las compañías de combustibles fósiles demandadas solicitaron la desestimación del caso 

en base a que el Gobierno no tiene obligación de proteger recursos naturales esenciales.  

 

Las audiencias previas al juicio se llevaron a cabo en marzo de 2016 ante el juez 

Thomas Coffin. Si bien el Departamento de Justicia de los Estados Unidos argumentó 

que "no existía el derecho constitucional a un ambiente libre de contaminación", y que el 

sistema judicial no era el lugar adecuado para afectar tales cambios, Coffin dictaminó en 

abril de 2016, recomendando que se rechazaran las dos mociones de desestimación. 

Determinó que es “responsabilidad del gobierno velar por el uso adecuado de los recursos 

naturales de los cuales los ciudadanos dependen para ejercer sus derechos inalienables”, 

como la vida, la libertad y la búsqueda de la felicidad.  El magistrado también consideró 

que el no adoptar medidas contra el cambio climático por parte del gobierno, podía ser 

inconstitucional al denegar protección a las generaciones presentes y favorecer los 

intereses económicos a corto plazo de ciertos ciudadanos. El Magistrado, además, señaló 

que, si bien el caso era "sin precedentes", tenía mérito suficiente para proceder y fijó las 

fechas para las pruebas preliminares a llevarse a cabo en 2017. Más tarde estableció como 

fecha de inicio del juicio ante la Juez Ann Louise Aiken el 5 de febrero de 2018. 

 

La decisión del Juez Coffin fue confirmada por la juez Aiken, quien dictaminó en 

noviembre de 2018 que el derecho a "un sistema climático capaz de sostener la vida 

                                                           
3 Reclaman por daños relacionados con el cambio climático causadas por el gobierno federal a los 

demandantes ya que continuaba "permitiendo, autorizando y subsidiando" combustibles fósiles. Algunos 

demandantes reclamaron daños psicológicos, otros, menoscabo de intereses recreativos, otros invocaron 

condiciones médicas y otros daños a la propiedad. Los demandantes alegaron violaciones de sus derechos 

constitucionales y buscaron un declaratorio y una orden judicial que ordenara al gobierno implementar un 

plan para "eliminar gradualmente las emisiones de combustibles fósiles y reducir el exceso de [dióxido de 

carbono] atmosférico".   
4 Mary Wood, profesora de la Universidad de Oregón -donde Kelsey Juliana cursa estudios en materia de 

medioambiente- experta en derecho ambiental, cuya literatura académica se encuentra en el origen de la 

demanda, señala que “el pueblo es el titular de los recursos naturales, los que no son propiedad privada sino 

pública. El Gobierno tiene el deber de gestionar esos recursos como fideicomisario para las generaciones 

presentes y las futuras. Si se prueba que el Gobierno con sus acciones ha alterado sustancialmente la 

atmósfera y el sistema climático, habría violado ese fideicomiso público debiendo responder frente a los 

ciudadanos”. Esas expresiones no son novedosas y ya se encuentran en el Derecho Romano justiniáneo, 

como veremos más adelante. 
5 Es de observar que, después de esta demanda, Barack Obama suscribió el Acuerdo de París de 12 de 

diciembre de 2015. Sin embargo, el 1 de junio de 2017, el presidente Donald Trump anunció la “retirada” 

de Estados Unidos del acuerdo (como si fuera posible en el Derecho internacional “des-suscribirse”), en 

cumplimiento de sus promesas de campaña de protección de los intereses económicos de la nación 

(“primero, los americanos”). 
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humana" era un derecho fundamental constitucional. Fue la primera decisión de este tipo 

surgida de un tribunal federal.  Anne Louise Aiken, Juez de la Corte Federal del Distrito 

de Oregon fue separada de su cargo en la Corte por haber permitido que el caso 

continuara, pasando al rol inferior que detenta en la actualidad de Juez del Distrito de 

Oregon. 

 

 El principal argumento de la Juez Aiken fue considerar que existe un derecho 

constitucional a un sistema climático estable, así expresó: “No tengo ninguna duda de 

que el derecho a un sistema climático capaz de sustentar la vida humana es fundamental 

para una sociedad libre y ordenada”. La Juez entendió que resultaba aplicable la 

“doctrina de la confianza pública” y que el gobierno debía proteger y mantener ciertos 

recursos naturales y culturales de uso público, como parte implícita del “debido proceso”, 

y, por lo tanto, de acción exigible.  

 

En el pronunciamiento de 17 de enero de 2020 que comentamos, la Corte Federal 

de Apelaciones ha desestimado la demanda d ellos “niños”, revocando la decisión de la 

Juez Aiken.  Es de observar que el juez del panel Andrew D. Huerwitz, quien fundara el 

rechazo de la demanda en 32 páginas, reconoce que lo hace “de mala gana”, ya que se 

trata de “un caso convincente que necesita la adopción de medidas por parte del Estado”. 

 

Destaca que, de hecho, los expertos de los demandantes dejan claro que reducir 

las consecuencias globales del cambio climático exige mucho más que el cese de la 

promoción de combustibles fósiles por parte del gobierno. Más bien, estos expertos 

opinan que tal resultado requiere no menos que una transformación fundamental del 

sistema energético de este país, cuando no de todo el mundo industrializado. Un experto 

opina que las reducciones de carbono atmosférico deben venir "en gran medida a través 

de la reforestación" e incluir una disminución rápida e inmediata de las emisiones de 

muchas fuentes. "Las reducciones ociosas de uno o dos por ciento por año", explica, "no 

serán suficientes". Otro experto opinó que, aunque las reducciones de emisiones 

requeridas son "técnicamente factibles", solo se pueden lograr a través de un plan integral 

para la "descarbonización casi completa" que incluye tanto una "acumulación de energía 

renovable sin precedentes" como un compromiso sostenido con la infraestructura 

transformación a lo largo de décadas ". Y ese compromiso, enfatiza otro experto, debe 

incluir desde iluminación eficiente en energía hasta transporte público mejorado y 

aviones propulsados por hidrógeno, etc. (Punto 3., parr. 6). 

 

El panel rechazó el argumento del gobierno de que las reclamaciones de los 

demandantes deben proceder, en todo caso, de conformidad con la Ley de Procedimiento 

Administrativo ("APA"), debido a que la APA solo permite impugnar las decisiones 

discrecionales de la agencia, por lo que los demandantes no podrían perseguir eficazmente 

sus reclamos constitucionales, independientemente de sus méritos, bajo ese estatuto. 

 

El panel consideró los tres requisitos para determinar si los demandantes tenían 

derecho al artículo III para presentar sus demandas constitucionales: 1) sostuvo que el 

tribunal de distrito determinó correctamente que los demandantes reclamaron lesiones 

concretas y particularizadas; 2) entendió que el tribunal de distrito consideró 

adecuadamente el requisito de causalidad del Artículo III para propósitos del juicio 

sumario porque había al menos una disputa de hecho genuina sobre si una serie de 

políticas federales eran un "factor sustancial" para causar lesiones a los demandantes; 3) 

consideró que las lesiones reclamadas por los demandantes no eran reparables por un 
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tribunal del Artículo III. Específicamente, el panel sostuvo que estaba más allá del poder 

de un tribunal del Artículo III ordenar, diseñar, supervisar o implementar el plan de 

reparación solicitado por los demandantes, donde cualquier plan efectivo necesariamente 

requeriría una gran cantidad de decisiones políticas complejas confiadas a la sabiduría y 

discreción de los poderes ejecutivo y legislativo. Por ello, rechazó la apelación de los 

demandantes, estimando que la demanda debía presentarse ante “las ramas políticas del 

Estado o el electorado en general”. Los dos miembros -mayoría del panel de tres jueces- 

estuvieron de acuerdo con la administración Trump en que los problemas planteados en 

el caso, Juliana vs. Estados Unidos, no pertenecen al ámbito tribunalicio.  

 

Hurwitz hace presente que la Juez Stanton (disidente) observa “correctamente la 

gravedad de la evidencia de los demandantes”, y señala: “solo diferimos en cuanto a si 

un tribunal del Artículo III puede proporcionar la reparación solicitada”. Admite de 

alguna manera las expresiones de la Juez disidente en el sentido que "la cantidad de 

emisiones de combustibles fósiles devastarán irreparablemente a nuestra nación", pero 

observa que, si existen derechos constitucionales tan amplios, “dudamos de que los 

demandantes tengan la vía del Artículo III abierta para hacerlos cumplir”. “Sus supuestas 

lesiones individuales no se derivan de una violación de estos derechos reclamados. De 

hecho, cualquier daño causado por la disolución de la República sería sentido por todos 

los ciudadanos por igual, y por lo tanto no constituiría el tipo de daño discreto y 

particularizado necesario para la legitimación del Artículo III” (Punto C.) En este mismo 

acápite recuerda: “’nosotros no nos lavamos las manos’ -como dice la Juez Disidente: 

“My colleagues throw up their hands “-  (…), más bien, reconocemos que el Artículo III 

protege la libertad no solo a través de su papel en la implementación de la separación de 

poderes, sino también al especificar las características definitorias que tienen los jueces 

del Artículo III”. Es decir, el rechazo se produce más por una cuestión de ajuste a los 

requerimientos procesales que a la sustancia de la materia tratada, lo que nos lleva a 

pensar que bajo otra vía judicial podría prosperar y no ser tan ajena a la judicatura como 

para tener que moverse sólo en los ámbitos políticos de acción, como el pronunciamiento 

en varios párrafos expresa. 

 

La Juez Disidente hace presente que “los Jueces de la mayoría reconocen, y el 

gobierno no cuestiona que las emisiones de dióxido de carbono y otros gases de efecto 

invernadero creados al quemar combustibles fósiles están devastando el planeta. Según 

uno de los expertos de los demandantes, el resultado inevitable, en ausencia de una acción 

inmediata, es ‘un futuro inhóspito’… marcado por el aumento del nivel de los mares, la 

pérdida de funcionalidad de las ciudades costeras, las migraciones masivas, las guerras 

por los recursos, la escasez de alimentos, las olas de calor, las mega tormentas, el 

agotamiento y la desecación del suelo, la escasez de agua dulce, el colapso del sistema de 

salud pública y la extinción de un número creciente de especies. Incluso los científicos 

del gobierno proyectan que, dadas las tendencias actuales de calentamiento, los niveles 

del mar subirán dos pies para 2050, casi cuatro pies para 2070, más de ocho pies para 

2100, 18 pies para 2150 y más de 31 pies para 2200. Para poner esto en perspectiva, un 

aumento de tres pies en el nivel del mar hará inhabitables a dos millones de hogares 

estadounidenses; Un aumento de aproximadamente 20 pies resultará en la pérdida total 

de Miami, Nueva Orleans y otras ciudades costeras (…)” (Punto I). La misma Juez aporta 

una interesante reflexión tras reconocer que no es posible evitar que el cambio climático 

se produzca, sin embargo, señala “la capacidad de reparación práctica no se mide por 

nuestra capacidad para detener el cambio climático en forma inmediata y deshacer de 

inmediato las lesiones que sufren los demandantes hoy en día (…); en cambio, se mide 
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por nuestra capacidad de frenar en algún grado significativo lo que el registro muestra 

como una marcha inevitable hasta el punto de no retorno. Por lo tanto, la lesión en 

cuestión no es el cambio climático (…); es el cambio climático más allá del umbral de no 

retorno. A medida que nos acercamos a ese umbral, se magnifica la importancia de cada 

reducción de emisiones” (Punto.1), reducciones que dependen de la acción estatal como 

fideicomisario de los bienes comunes y controlador de la acción de los privados. 

 

La Juez Stanton cierra su pronunciamiento disidente con las siguientes palabras: 

“¿Dónde está la esperanza en la decisión de hoy? Los reclamos de los demandantes se 

basan en la ciencia, específicamente, un punto inminente de no retorno. Si los temores de 

los demandantes, respaldados por los propios estudios del gobierno, son ciertos, la 

historia no nos juzgará amablemente. Cuando los mares envuelven nuestras ciudades 

costeras, los incendios y las sequías persiguen nuestros interiores, y las tormentas asolan 

todo, los restantes se preguntarán: ¿Por qué tantos hicieron tan poco?”. “Sostengo que los 

demandantes tienen legitimación para desafiar la conducta del gobierno, han articulado 

reclamos bajo la Constitución y han presentado evidencia suficiente para presionar esos 

reclamos en juicio”. 

 

Doctrina de la “confianza pública” 

 

La “doctrina de la confianza pública”, al igual que las teorías que otorgan derechos 

legales al medio ambiente (“violación de los derechos de la naturaleza”), de modo que la 

naturaleza misma podría estar representada legalmente, si bien tienen raíces históricas, 

son principios no consolidados en el derecho contemporáneo6, que toman fuerza y 

construyen conciencia -principalmente- a través de fallos jurisprudenciales. 

 

La doctrina, en general, sitúa el origen de la “doctrina de la confianza pública” en 

las Institutas de Justiniano del siglo VI al prever la existencia de bienes comunes (aire, 

agua, mar, costas, etc.)7. El título de esos bienes fue conferido al Estado en su calidad de 

soberano, pero en fideicomiso para el pueblo. Esos bienes estaban excluidos del control 

privado, debiendo el Estado en calidad de administrador preservar esos recursos. Este 

concepto de bienes comunes se centra en la preservación de los recursos necesarios para 

la vida comunitaria, importando limitaciones a los derechos de los privados. Los romanos 

construyeron jurídicamente la idea de bienes comunes y el deber de protección pública, 

fundando así la “doctrina de la confianza pública”. 

 

                                                           
6 V. infra el Caso ecuatoriano “Río Vilcabamba-Acción de Protección (Eleanor Geer Huddle y Richard 

Fredrick Wheeler vs. Gobierno Provincial de Loja”).. 
7 Institutes D. 1.8.2: "Some things belong in common to all men by jus naturale, some to a community 

corporately, some to no one, but most belong to individuals severally, being ascribed to someone on one of 

various grounds. 1. And indeed by natural law the following belong in common to all men: air, flowing 

water, and the sea, and there with the shores of the sea." Institutes D.l.8.4: "No one, therefore, is prohibited 

from going on to the seashore to fish, provided he keeps clear of houses, buildings, or monuments, since 

these are not, as the sea certainly is, subject to the jus gentium. So, it was laid down by the deified Pius in 

a rescript to the fishermen of Formiae and Capena. But almost all rivers and harbors are public property." 

Institute D.I.8.6: "This principle is taken so far as to the conclusion that people who build there are 

constituted owners of the ground, but only as long as the building remains there. Conversely, when the 

building collapses then, as if by right of postliminium, the place reverts to its former condition, and if 

someone builds in that same place, it becomes his." (V.  Mommsen, Theodor et al. 1 The Digest of Justinian 

24-25 (1985, cfr. HARGRAVE, Lee. “The Public Trust Doctrine: A Plea for Precision”, 53 La. L. Rev. 

(1993), pp. 1538-1539 (Disponible en  https://digitalcommons.law.lsu.edu/lalrev/vol53/iss5/4). 
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En Inglaterra, esta concepción aparece en la Carta Magna de 1215 al contemplar 

la tutela del Estado sobre bienes pertenecientes a la tierra8. En 1865, la Cámara de los 

Lores definió el concepto de “confianza pública” en el “caso de Gann v. Free, Fishers of 

Whitstable”, señalando que el lecho de todos los ríos navegables y todos los estuarios o 

brazos del mar, son por ley conferidos a la corona, pero esta titularidad de la corona es 

para beneficio de los sujetos, no pudiendo ser utilizada de cualquier manera (vg. derogar 

o interferir con el derecho de navegación, que pertenece por ley al reino). Ello impone al 

soberano un alto deber fiduciario de cuidado y responsabilidad. Si bien, el fiduciario tiene 

un margen de discreción no puede unilateralmente afectar los intereses legítimos del 

beneficiario, el que es particularmente vulnerable en tanto está a merced del fiduciario. 

El beneficiario confía en el administrador, por lo que se requiere un marcado nivel de 

conducta ético y moral por parte del fiduciario9.  

 

Si bien, la mayoría de los doctrinarios señalan el origen del principio en el Derecho 

romano y el common law inglés, debe tenerse en cuenta, que a América llegó 

predominantemente a través de derecho español10 y el francés11. 

 

El deber más importante que tiene un administrador es el deber de lealtad y el de 

actuar únicamente en el interés de los beneficiarios. También tiene el deber de usar con 

cuidado y habilidad el recurso (prudencia, diligencia y buena fe), preservando así la 

confianza del administrado. Además, tiene el deber de proporcionar información a los 

beneficiarios y de tratarlos imparcialmente a todos.  

 

El enfoque con mayor respaldo histórico sostiene que ciertos intereses son tan 

intrínsecamente importantes para cada ciudadano que su libre disponibilidad tiende a 

marcar a la sociedad como una sociedad de ciudadanos y no de siervos. Se considera que, 

para proteger esos derechos, es necesario ser especialmente cauteloso para que ningún 

individuo o grupo en particular adquiera el poder de controlarlos. Los derechos públicos 

históricos de la pesca y la navegación reflejan esa percepción. 

 

El discernimiento de la experiencia y práctica inglesa se replicó en ciertas 

dimensiones en los Estados Unidos. Un principio estadounidense construido en las 

                                                           
8  Carta Magna de 1215 “4. El guardador de la tierra (…) solamente sacará de la tierra (…) proventos 

razonables (…) y si Nos encomendamos la guarda al sheriff o a otro responsable (…) y si  él ejecutase actos 

de destrucción o de ruina (…), lo compeleremos a dar satisfacción” (Disponible en 

https://archivos.juridicas.unam.mx/www/bjv/libros/6/2698/17.pdf). 
9 Gann v Free Fishers of Whitstable, House of Lords, 3 March 1865, 11 E.R. 1305 (1865) 11 H.L. Cas. 

192, cfr. KAMERI-MBOTE, Patricia. “The use of the Public Trust Doctrine in Environmental Law”, Law, 

Environment and Development Journal, 3 (2) (2007), p. 195 y ss. (Disponible en http://www.lead-

journal.org/content/07195.pdf). 
10 Fernando López Ramón recuerda que ya las Partidas de Alfonso X receptaban la vieja categoría romana 

de las cosas comunes a todos (res communis omnium) a las que designaba como las pertenecientes “a todos 

los seres vivos”, expresión anticipatoria de modernos planteamientos. A su vez, distingue a los bienes 

comunes de los bienes públicos, en tanto los primeros tienen carácter de inapropiables, siempre abiertos al 

uso de todos, los que -de conformidad al Derecho de Gentes- podían ser usados por cualquiera en la medida 

de sus necesidades, pero con el límite de no impedir el mismo derecho correspondiente a los demás; en 

cambio los segundos pertenecen a las Administraciones (LÓPEZ RAMÓN, Fernando. “Teoría jurídica de 

las cosas públicas”, Revista de Administración Pública, septiembre-diciembre 2011, p.13). En el plano 

internacional se habla de bienes comunes o patrimonio común de la humanidad. A modo de ejemplo, en el 

plano internacional entre los bienes comunes se cita al alta mar; entre los bienes patrimonio común de la 

humanidad se cita a los fondos marinos y oceánicos fuera de la jurisdicción nacional, al espacio 

ultraterrestre, etc. 
11 HARGRAVE, Lee. “The Public Trust Doctrine: A Plea for Precision”, ob. cit., p.1539. 

https://archivos.juridicas.unam.mx/www/bjv/libros/6/2698/17.pdf
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primeras etapas de la Unión sostiene que ciertos intereses constituyen tan particularmente 

regalos de la generosidad de la naturaleza que deben reservarse para toda la población, 

para uso general y asegurando a todos un acceso libre e igualitario.  

 

Los tribunales de justicia estadounidenses consideraron "inconcebible" que 

cualquier persona reclamara un interés de propiedad privada en áreas de dominio público 

de los Estados Unidos. Sax12 -uno de los primeros doctrinarios en ocuparse del tema- 

refiere profusa jurisprudencia estadounidense en tal sentido. Por ejemplo, con respecto a 

cursos de agua y la navegación, cita i.a.: “las aguas navegables que conducen al 

Mississippi y San Lorenzo y los lugares de transporte entre las mismas, serán vías 

comunes, y por siempre libres, tanto para los habitantes de dicho territorio como para los 

ciudadanos de los Estados Unidos, sin ningún impuesto, tarifa o tasa correspondiente”13. 

Se muestra como principio consolidado que se repite en múltiple jurisprudencia, 

efectuando consideraciones sobre los derechos y obligaciones de los gobiernos sobre esos 

bienes de uso común. 

 

Richard Frank14, tras reconocer los aportes de Sax a la materia, cita numerosa 

jurisprudencia, recordando el rol relevante que tuvo la sentencia Corte Suprema de 

California en 1980 en el caso Ciudad de Berkeley v. Corte Suprema15 en la cual rechazó 

la afirmación de un propietario privado de que las concesiones legislativas del siglo XIX 

sobre las tierras de marea necesariamente extinguieron la condición de uso público de las 

parcelas costeras a lo largo de la Bahía de San Francisco. Al año siguiente, el mismo 

tribunal emitió dos fallos importantes que establecieron la aplicabilidad del fideicomiso 

estatal sobre los lagos y ríos navegables tierra adentro, incluidos el Lago Tahoe y el Lago 

Clear16. 

 

Dado que es imposible referir la infinidad de pronunciamientos judiciales en la 

materia, recordamos -por ser un caso pionero en Latinoamérica- al Caso del río 

Vilcabamba en el que se enlazan dos doctrinas-principios: *la Naturaleza como bien 

humano y como ente con derechos propios; *la confianza pública y los deberes 

emergentes para los gobiernos y particulares. 

 

El Caso ecuatoriano “Río Vilcabamba-Acción de Protección (Eleanor Geer 

Huddle y Richard Fredrick Wheeler vs. Gobierno Provincial de Loja” (N° de proceso 

11303-2010-0768), tramitado ante el Juzg. Tercero CiviL de Loja17,  estaba relacionado 

i.a. con la “violación de los derechos de la Naturaleza”, los “derechos del Río 

Vilcabamba”. Los demandantes reclamaban porque el Gobierno Provincial de Loja, sin 

estudio de impacto ambiental, había depositado en el Río Vilcabamba, en el sector del 

Barrio Santorun, piedras y material de excavación extraídos de la carretera que estaba 

construyendo entre Vilcabamba y Quinara, con grave daño para la naturaleza del río y los 

terrenos aledaños (debido a lluvias y crecientes). Los accionantes en defensa de “los 

                                                           
12 SAX, Joseph L. “The Public Trust Doctrine in Natural Resource Law: Effective Judicial Intervention”, 

68 Mich. L. Rev. (1969), p. 471 y ss, en especial, p. 484 y ss. 
13 United States v. Chandler-Dunbar Co., 229 U.S. 53, 69 (1913), Ibidem. 
14 FRANK, Richard M. “The Public Trust Doctrine: Assessing Its Recent Past & Charting Its Future”, 

University of California, Davis Law Review, Vol. 45, p. 665 y ss. 
15 City of Berkeley v. Superior Court, 606 P.2d 362 (Cal. 1980). 
16 State v. Superior Court (Lyon), 625 P.2d 239 (Cal. 1981) (involving title to Clear Lake); State v. Superior 

Court (Fogerty), 625 P.2d 256 (Cal. 1981) (Lake Tahoe). 
17Disponible en https://www.derechosdelanaturaleza.org.ec/wp-content/uploads/2018/04/SENTENCIA-

LOJA-PRIMERA-INSTANCIA.pdf 

https://www.derechosdelanaturaleza.org.ec/wp-content/uploads/2018/04/SENTENCIA-LOJA-PRIMERA-INSTANCIA.pdf
https://www.derechosdelanaturaleza.org.ec/wp-content/uploads/2018/04/SENTENCIA-LOJA-PRIMERA-INSTANCIA.pdf
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derechos de la Naturaleza, particularmente del Río Vilcabamba, Pachamama y Árboles”, 

fundamentaron su pretensión en la Constitución de la República del Ecuador: Art. 275 

“que las personas, comunidades, pueblos y nacionalidades gocen efectivamente de sus 

derechos, y ejerzan responsabilidades en el marco de la interculturalidad, del respeto a 

sus diversidades y de la convivencia armónica con la naturaleza”; Art. 71 de la 

Constitución, abarcando: “el respeto integral a su (la Naturaleza) existencia”; “el 

mantenimiento y regeneración de sus ciclos vitales, estructura, funciones y procesos 

evolutivos; “la restauración independiente de la obligación que tiene el Estado para con 

las personas y colectivos que dependan de los sistemas naturales afectados”; “que toda 

persona, comunidad, pueblo o nacionalidad tenga la facultad de exigir el cumplimiento 

de sus derechos”; el reconocimiento del agua como “un elemento vital para la naturaleza 

y para la existencia de los seres humanos”, etc. Así -señalan los demandantes- “el 

Gobierno Provincial de Loja, violó los derechos de la Naturaleza al realizar el 

ensanchamiento de la vía Vilcabamba – Quinara (…), sin estudio alguno de impacto 

ambiental”, tumbando árboles y lanzando escombros al río Vilcabamba. El objeto de la 

acción constitucional de protección se centraba en que de forma inmediata se tutelen los 

derechos de la Naturaleza y que el Gobierno Provincial de Loja: 1. Deje inmediatamente 

de arrojar escombros en el Río Vilcabamba; 2. Que se restaure el natural cauce del Río; 

3. Que se retiren inmediatamente del río los deshechos de piedras, tierra, grava y 

vegetación.  

 

En esta primera instancia los demandantes no obtuvieron satisfacción en tanto el 

tribunal “atendiendo a la falta de legitimación pasiva en la causa” (no comparencia ni 

notificación a contendientes necesarios, i.a. Procurador Síndico) no dictó sentencia de 

mérito.  

 

Sin embargo, más tarde, la sentencia dictada el 30 de marzo de 2011 por la Sala 

Penal de la Corte Provincial de Justicia de Laja admitió la demanda y resolvió: “6. Que 

la correcta individualización o integración de la Autoridad responsable de la violación de 

los derechos fundamentales (…) no sólo es atribuible a los accionantes (…) imponiéndose 

al Juez Constitucional, la obligación subsidiaria de corregir el yerro de los demandantes 

(…)”. “7. Nuestra Constitución de la República, sin precedentes en la Historia de la 

Humanidad, reconoce a la Naturaleza como sujeto de derechos. El art. 71 manifiesta que 

“La Naturaleza, o Pacha Mama, donde se reproduce y realiza la vida, tiene derecho a que 

se le respete integralmente su existencia y regeneración de sus ciclos vitales, estructura, 

funciones, y procesos evolutivos”. “8. (…) También es oportuno citar lo que el 

economista Alberto Acosta, Presidente de la Asamblea General Constituyente del 

Ecuador dijo: ´’(…) algunas premisas fundamentales para avanzar hacia lo que se 

denomina ‘la democracia de la Tierra’ son: a) los derechos humanos individuales y 

colectivos deben estar en armonía con los derechos de otras comunidades de la Tierra; b) 

los ecosistemas tienen derecho a existir y seguir sus propios procesos vitales; c) la 

diversidad de la vida expresada en la Naturaleza es un valor en sí mismo; d) los 

ecosistemas tienen valores propios que son independientes de la utilidad para el ser 

humano (…). Es hora de frenar la desbocada mercantilización de la Naturaleza, como 

otrora fue prohibir la compra y venta de los seres humanos (…)”. “El art. 397 de la 

Constitución señala que ‘la carga de la prueba sobre la existencia de daño potencial o real 

recaerá sobre el gestor de la actividad o el demandado’ (…)”. “En consecuencia, el 

Tribunal Resuelve: 1) Aceptar el recurso planteado y revocar la sentencia impugnada 

declarando que la entidad demandada está violando el derecho que la Naturaleza tiene de 

que se le respete integralmente en su existencia (…) 2) Ordenar que el Gobierno 
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Provincial de Loja, en el término de 5 días inicie el cumplimiento de todas y cada una de 

las recomendaciones que el Subsecretario de Calidad Ambiental le ha hecho de oficio 

(…)”. Entre otras cosas, el Tribunal llama la atención al juez a quo y ordena a la 

demandada pedir disculpas públicas en un diario local por iniciar la construcción de una 

carretera sin contar con el licenciamiento ambiental, lo que acerca este caso a la “doctrina 

de la confianza pública” en tanto haber omitido el licenciamiento ambiental viola los 

derechos de los ciudadanos y su confianza en la autoridad a través de la mala 

administración del gobierno de bienes públicos comunes. Los jueces intervinientes fueron 

Luis Sempertegui Valdivieso (juez provincial), Galo Arrobo Rodas (juez provincial 

interino) y Galo Celi Astudilo (conjuez)18. 

  

El 23 de marzo de 2012, los demandantes, señores Richard Fredrick Wheeler y 

Eleanor Geer Huddle presentaron acción de incumplimiento de sentencias y dictámenes 

constitucionales con respecto a la sentencia dictada el 30 de marzo de 2011 por la Sala 

Penal de la Corte Provincial de Justicia de Loja. Argumentaron que era necesario que se 

realice una inspección para comprobar el cumplimiento de la sentencia, sabiendo que aún 

no contaban con el Plan de Remediación y Rehabilitación de Áreas Afectadas en los 

términos que dispone la sentencia de 2011. La Corte Constitucional del Ecuador, en 

sentencia de 28 de marzo de 2018, dictaminó que tanto el Gobierno Provincial de Loja, 

como la jueza del Juzgado Tercero de lo Civil de Loja, dentro del ámbito de sus 

competencias, habían cumplido en su totalidad con las medidas dispuestas en la sentencia 

de apelación de 30 de marzo de 2011, dictada por la Sala Penal de la Corte Provincial de 

Justicia de Loja, en consecuencia, disponía “Denegar la acción de incumplimiento 

planteada”19. 

 

La naturaleza jurídica de la doctrina o principio de la “confianza pública” es la de 

norma consuetudinaria y/o norma constitucional federal o ley estatal si el principio ha 

sido receptado en el derecho positivo. Llevado al plano internacional, si bien no hay una 

autoridad central planetaria, existe la responsabilidad del Estado por los usos que causen 

un daño transfronterizo (sic utere tuo ut alienum non laedas) -ya se trate de perjuicios a 

otro Estado o áreas fuera de las jurisdicciones nacionales (res communis usus o 

patrimonio común de la humanidad),- debiendo hacerse cargo de los perjuicios causados 

(injury o damage) a menos que pueda invocar y demostrar que el perjuicio no le puede 

ser atribuido por haber obrado con la debida diligencia. 

 

Raphael D. Sagarin y Mary Turnipseed20 resumen su trabajo sobre la doctrina de 

la confianza púbica señalando destacados puntos conclusivos: 1.-La doctrina de la 

confianza pública es un concepto legal relacionado con la forma en que tratamos los 

recursos comunes. 2.-Las ideas centrales de la doctrina son que un gobierno solo puede 

manejar dichos recursos en fideicomiso para los ciudadanos y que, como administrador 

de ellos tiene la obligación de equilibrar el uso razonable de la confianza puesta en él para 

el presente con la protección de las generaciones futuras. 3.-La delimitación de los 

recursos que se consideran propios del ámbito de la doctrina de la confianza pública se 

ha expandido y cambiado a través del tiempo, pasando de una visión estrecha, limitada a 
                                                           
18Disponible en https://www.derechosdelanaturaleza.org.ec/wp-

content/uploads/2018/04/APELACI%C3%93N-RIO-VILCABAMBA.pdf. 
19Disponible en https://www.derechosdelanaturaleza.org.ec/wp-

content/uploads/2018/04/CUMPLIMIENTO-R%C3%8DO-VILCABAMBA.pdf). 
20 SAGARIN, Raphael D. – TURNIPSEED, Mary. “The Public Trust Doctrine: Where Ecology Meets 

Natural Resources Management”, Annu. Rev. Environ. Resour., 2012. 37, pp. :473–96, en particular, pp. 

493-494. 

https://www.derechosdelanaturaleza.org.ec/wp-content/uploads/2018/04/APELACI%C3%93N-RIO-VILCABAMBA.pdf
https://www.derechosdelanaturaleza.org.ec/wp-content/uploads/2018/04/APELACI%C3%93N-RIO-VILCABAMBA.pdf
https://www.derechosdelanaturaleza.org.ec/wp-content/uploads/2018/04/CUMPLIMIENTO-R%C3%8DO-VILCABAMBA.pdf
https://www.derechosdelanaturaleza.org.ec/wp-content/uploads/2018/04/CUMPLIMIENTO-R%C3%8DO-VILCABAMBA.pdf
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las costas, mares, lechos, vías navegables a una visión expandida que incluye la vida 

silvestre y el ecosistema, percepción que entienden irá cambiando conforme las 

interpretaciones legales y el cambio de conocimientos. 4.-La doctrina señala que 

generalmente se manifiesta como derecho consuetudinario, pero va incorporándose a 

normas positivas nacionales e internacionales. 5.-Aunque los tribunales generalmente han 

ampliado el alcance y el poder de la doctrina/principio de la confianza pública no hay 

garantías de que esa visión legal amplia de la jurisprudencia y la doctrina continuará. 6.-

Los críticos de la doctrina argumentan que la misma manifiesta demasiada flexibilidad 

en la interpretación, lo que conduce a la incertidumbre para los privados, preocupados 

por la reducción de sus derechos y las crecientes limitaciones. 

 

A modo de cierre, deseamos hacer presente que la “doctrina de la confianza 

pública” no debe ser confundida con la “doctrina de la confianza legítima”. Esta última 

tiene su origen en el derecho alemán (Vertrauensschutz) fundada en los postulados del 

Estado Social de Derecho y aplicada por primera vez en 1956, en el caso de la “Viuda de 

Berlín”, por el Tribunal Contencioso Administrativo Superior de Berlín, el que impidió 

que se dejara sin efecto un acto administrativo que había creado indebidamente una 

situación favorable para la viuda de un funcionario público, en tanto la viuda “confió en 

la existencia del acto administrativo y, de conformidad con éste, alteró sus condiciones 

de vida”, pronunciamiento que fue confirmado por el Tribunal Administrativo Federal en 

1957. Este principio de seguridad jurídica ha sido definido “como un instrumento de 

protección frente a la actuación de los poderes estatales, procurando la estabilidad de las 

situaciones jurídicas basadas en las actuaciones administrativas que han generado en los 

particulares una confianza digna de protección” (“principio de seguridad”, “principio de 

confianza legítima”)21. 
 

 
SENTENCIA: CSJ 376/2013 (49-D)/CS1 
OPINIÓN:  No. 18-36082, D.C. No. 6:15-cv-01517-AA 

Tribunal:  United States Court of Appeals for the Ninth Circuit 

Fecha: 17 /01/2020 

Asunto: “Juliana et al. Vs. United States of America et al.”, Appeal from the United States District Court  

for the District of Oregon 

Magistrados: Mary H. Murguia and Andrew D. Hurwitz (Circuit Judges), and Josephine L.  

Staton (District Judge) en disidencia22 

 

Plaintiffs-Appellees: 

 

KELSEY CASCADIA ROSE JULIANA;  

XIUHTEZCATL TONATIUH M., through his Guardian TAMARA ROSKE-MARTINEZ;  

ALEXANDER LOZNAK;  

JACOB LEBEL;  

ZEALAND B., through his Guardian Kimberly Pash-Bell;  

AVERY M., through her Guardian Holly McRae;  

SAHARA V., through her Guardian Toa Aguilar;  

KIRAN ISAAC OOMMEN;  

TIA MARIE HATTON;  

ISAAC V.,through his Guardian Pamela Vergun;  

MIKO V., through her Guardian Pamel Vergun;  

                                                           
21 MILLAR SILVA, Javier Eduardo.  El Principio de Protección de la Confianza Legítima en la 

Jurisprudencia de la Contraloría General de la República: Una revisión a la luz del Estado de Derecho, 

Contraloría General de la República, Chile, 2012, p. 417.   
22 Josephine L. Staton, United States District Judge for the Central District of California, sitting by 

designation. 
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HAZEL V., through her Guardian Margo Van Ummerson;  

SOPHIE K., through her Guardian Dr. James Hansen;  

JAIME B., through her Guardian Jamescita Peshlakai;  

JOURNEY Z., through his Guardian Erika Schneider;  

VICTORIA B., through her Guardian Daisy Calderon;  

NATHANIEL B., through his Guardian Sharon Baring; AJI P., through his Guardian Helaina Piper; 

LEVI D., through his Guardian Leigh-Ann Draheim;  

JAYDEN F., through her Guardian Cherri Foytlin;  

NICHOLAS V., through his Guardian Marie Venner; 

 EARTH GUARDIANS NONPROFIT ORGANIZATION;  

FUTURE GENERATIONS, through their Guardian Dr. James Hansen. 

 

Defendants-Appellants: 

 

UNITED STATES OF AMERICA;  

MARY B. NEUMAYR, in her capacity as Chairman of Council on Environmental Quality;  

MICK MULVANEY, in his official capacity as Director of the Office of Management and the 

Budget;  

KELVIN K. DROEGEMEIR, in his official capacity as Director of the Office of Science and 

Technology Policy;  

DAN BROUILLETTE, in his official capacity as Secretary of Energy;  

U.S. DEPARTMENT OF THE INTERIOR;  

DAVID L. BERNHARDT, in his official capacity as Secretary of Interior;  

U.S. DEPARTMENT OF TRANSPORTATION;  

ELAINE L. CHAO, in her official capacity as Secretary of Transportation;  

UNITED STATES DEPARTMENT OF AGRICULTURE;  

SONNY PERDUE, in his official capacity as Secretary of Agriculture;  

UNITED STATES DEPARTMENT of COMMERCE;  

WILBUR ROSS, in his official capacity as Secretary of Commerce;  

UNITED STATES DEPARTMENT OF DEFENSE; MARK T. ESPER, in his official capacity 

as Secretary of Defense;  

UNITED STATES DEPARTMENT OF STATE;  

MICHAEL R. POMPEO, in his official capacity as Secretary of State;  

ANDREW WHEELER, in his official capacity as Administrator of the EPA;  

OFFICE OF THE PRESIDENT OF THE UNITED STATES;  

U.S. ENVIRONMENTAL PROTECTION AGENCY;  

U.S. DEPARTMENT OF ENERGY;  

DONALD J. TRUMP, in his official capacity as President of the United States. 

 

OPINION  

HURWITZ, Circuit Judge:  

In the mid-1960s, a popular song warned that we were “on the eve of destruction.”23  The plaintiffs in this 

case have presented compelling evidence that climate change has brought that eve nearer.  A substantial 

evidentiary record documents that the federal government has long promoted fossil fuel use despite 

knowing that it can cause catastrophic climate change, and that failure to change existing policy may hasten 

an environmental apocalypse.  

The plaintiffs claim that the government has violated their constitutional rights, including a claimed right 

under the Due Process Clause of the Fifth Amendment to a “climate system capable of sustaining human 

life.”  The central issue before us is whether, even assuming such a broad constitutional right exists, an 

Article III court can provide the plaintiffs the redress they seek—an order requiring the government to 

develop a plan to “phase out fossil fuel emissions and draw down excess atmospheric CO2.”  Reluctantly, 

                                                           
23 Barry McGuire, Eve of Destruction, Dunhill Records, 1965.  
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we conclude that such relief is beyond our constitutional power.  Rather, the plaintiffs’ impressive case for 

redress must be presented to the political branches of government.  

 

I.  

 

The plaintiffs are twenty-one young citizens, an environmental organization, and a “representative of future 

generations.”  Their original complaint (…) accuses the government of continuing to “permit, authorize, 

and subsidize” fossil fuel use despite long being aware of its risks, thereby causing various climate-change 

related injuries to the plaintiffs.  Some plaintiffs claim psychological harm, others impairment to 

recreational interests, others exacerbated medical conditions, and others damage to property.  The 

complaint asserts violations of: (1) the plaintiffs’ substantive rights under the Due Process Clause of the 

Fifth Amendment; (2) the plaintiffs’ rights under the Fifth Amendment to equal protection of the law; (3) 

the plaintiffs’ rights under the Ninth Amendment; and (4) the public trust doctrine.  The plaintiffs seek 

declaratory relief and an injunction ordering the government to implement a plan to “phase out fossil fuel 

emissions and draw down excess atmospheric [carbon dioxide].”24  

The district court denied the government’s motion to dismiss, concluding that the plaintiffs had standing 

to sue, raised justiciable questions, and stated a claim for infringement of a Fifth Amendment due process 

right to a “climate system capable of sustaining human life.”  The court defined that right as one to be free 

from catastrophic climate change that “will cause human deaths, shorten human lifespans, result in 

widespread damage to property, threaten human food sources, and dramatically alter the planet’s 

ecosystem.”  The court also concluded that the plaintiffs had stated a viable “danger-creation due process 

claim” arising from the government’s failure to regulate third-party emissions.  Finally, the court held that 

the plaintiffs had stated a public trust claim grounded in the Fifth and the Ninth Amendments.  

 

The government unsuccessfully sought a writ of mandamus.  In re United States, 884 F.3d 830, 837–38 

(9th Cir. 2018).  Shortly thereafter, the Supreme Court denied the government’s motion for a stay of 

proceedings.  United States v. U.S. Dist. Court for Dist. of Or., 139 S. Ct. 1 (2018).  Although finding the 

stay request “premature,” the Court noted that the “breadth of respondents’ claims is striking . . . and the 

justiciability of those claims presents substantial grounds for difference of opinion.”  

 

The government then moved for summary judgment and judgment on the pleadings.  The district court 

granted summary judgment on the Ninth Amendment claim, dismissed the President as a defendant, and 

dismissed the equal protection claim in part.25  But the court otherwise denied the government’s motions, 

again holding that the plaintiffs had standing to sue and finding that they had presented sufficient evidence 

to survive summary judgment.  The court also rejected the government’s argument that the plaintiffs’ 

exclusive remedy was under the Administrative Procedure Act (“APA”), 5 U.S.C. § 702 et seq.  

 

The district court initially declined the government’s request to certify those orders for interlocutory appeal.  

But, while considering a second mandamus petition from the government, we invited the district court to 

revisit certification, noting the Supreme Court’s justiciability concerns.  United States v. U.S. Dist. Court 

for the Dist. of Or., No. 18-73014, Dkt. 3; see In re United States, 139 S. Ct. 452, 453 (2018) (reiterating 

justiciability concerns in denying a subsequent stay application from the government).  The district court 

then reluctantly certified the orders denying the motions for interlocutory appeal under 28 U.S.C. § 1292(b) 

and stayed the proceedings, while “stand[ing] by its prior rulings . . . as well as its belief that this case 

would be better served by further factual development at trial.”  Juliana v. United States, No. 6:15-

cv01517-AA, 2018 WL 6303774, at *3 (D. Or. Nov. 21, 2018).  We granted the government’s petition for 

permission to appeal.  

 

II.  

 

The plaintiffs have compiled an extensive record, which at this stage in the litigation we take in the light 

most favorable to their claims.  See Plumhoff v. Rickard, 572 U.S. 765, 768 (2014).  The record leaves little 

                                                           
24 The plaintiffs also assert that section 201 of the Energy Policy Act of 1992, Pub. L. No. 102-486, § 201, 

106 Stat. 2776, 2866 (codified at 15 U.S.C. § 717b(c)),  which requires expedited authorization for certain 

natural gas imports and exports “without modification or delay,” is unconstitutional on its face and as 

applied.  The plaintiffs also challenge DOE/FE Order No. 3041, which authorizes exports of liquefied 

natural gas from the proposed Jordan Cove terminal in Coos Bay, Oregon.  
25 The court found that age is not a suspect class, but allowed the equal protection claim to proceed on a 

fundamental rights theory.  
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basis for denying that climate change is occurring at an increasingly rapid pace.  It documents that since 

the dawn of the Industrial Age, atmospheric carbon dioxide has skyrocketed to levels not seen for almost 

three million years.  For hundreds of thousands of years, average carbon concentration fluctuated between 

180 and 280 parts per million.  Today, it is over 410 parts per million and climbing.  Although carbon 

levels rose gradually after the last Ice Age, the most recent surge has occurred more than 100 times faster; 

half of that increase has come in the last forty years.  

 

Copious expert evidence establishes that this unprecedented rise stems from fossil fuel combustion and 

will wreak havoc on the Earth’s climate if unchecked.  Temperatures have already risen 0.9 degrees Celsius 

above pre-industrial levels and may rise more than 6 degrees Celsius by the end of the century.  The hottest 

years on record all fall within this decade, and each year since 1997 has been hotter than the previous 

average.  This extreme heat is melting polar ice caps and may cause sea levels to rise 15 to 30 feet by 2100.  

The problem is approaching “the point of no return.”  Absent some action, the destabilizing climate will 

bury cities, spawn life-threatening natural disasters, and jeopardize critical food and water supplies.  

 

The record also conclusively establishes that the federal government has long understood the risks of fossil 

fuel use and increasing carbon dioxide emissions.  As early as 1965, the Johnson Administration cautioned 

that fossil fuel emissions threatened significant changes to climate, global temperatures, sea levels, and 

other stratospheric properties.  In 1983, an Environmental Protection Agency (“EPA”) report projected an 

increase of 2 degrees Celsius by 2040, warning that a “wait and see” carbon emissions policy was extremely 

risky.  And, in the 1990s, the EPA implored the government to act before it was too late.  Nonetheless, by 

2014, U.S. fossil fuel emissions had climbed to 5.4 billion metric tons, up substantially from 1965.  This 

growth shows no signs of abating.  From 2008 to 2017, domestic petroleum and natural gas production 

increased by nearly 60%, and the country is now expanding oil and gas extraction four times faster than 

any other nation.  

 

The record also establishes that the government’s contribution to climate change is not simply a result of 

inaction.  The government affirmatively promotes fossil fuel use in a host of ways, including beneficial tax 

provisions, permits for imports and exports, subsidies for domestic and overseas projects, and leases for 

fuel extraction on federal land.26 

  

A.  

 

The government by and large has not disputed the factual premises of the plaintiffs’ claims.  But it first 

argues that those claims must proceed, if at all, under the APA.  We reject that argument.  The plaintiffs 

do not claim that any individual agency action exceeds statutory authorization or, taken alone, is arbitrary 

and capricious.  See 5 U.S.C. § 706(2)(A), (C).  Rather, they contend that the totality of various government 

actions contributes to the deprivation of constitutionally protected rights.  Because the APA only allows 

challenges to discrete agency decisions, see Lujan v. Nat’l Wildlife Fed’n, 497 U.S. 871, 890–91 (1990), 

the plaintiffs cannot effectively pursue their constitutional claims—whatever their merits—under that 

statute.  

 

The defendants argue that the APA’s “comprehensive remedial scheme” for challenging the 

constitutionality of agency actions implicitly bars the plaintiffs’ freestanding constitutional claims.  But, 

even if some constitutional challenges to agency action must proceed through the APA, forcing all 

constitutional claims to follow its strictures would bar plaintiffs from challenging violations of 

constitutional rights in the absence of a discrete agency action that caused the violation.  See Sierra Club 

v. Trump, 929 F.3d 670, 694, 696 (9th Cir. 2019) (stating that plaintiffs could “bring their challenge through 

an equitable action to enjoin unconstitutional official conduct, or under the judicial review provisions of 

the [APA]”); Navajo Nation v. Dep’t of the Interior, 876 F.3d 1144, 1172 (9th Cir. 2017) (holding “that 

the second sentence of § 702 waives sovereign immunity broadly for all causes of action that meet its 

                                                           
26 The programs and policies identified by the plaintiffs include: (1) the Bureau of Land Management’s 

authorization of leases for 107 coal tracts and 95,000 oil and gas wells; (2) the Export-Import Bank’s 

provision of $14.8 billion for overseas petroleum projects; (3) the Department of Energy’s approval of 

over 2 million barrels of crude oil imports; (4) the Department of Agriculture’s approval of timber cutting 

on federal land; (5) the undervaluing of royalty rates for federal leasing; (6) tax subsidies for purchasing 

fuel-inefficient sport-utility vehicles; (7) the “intangible drilling costs” and “percentage depletion 

allowance” tax code provisions, 26 U.S.C. §§ 263(c), 613; and (8) the government’s use of fossil fuels to 

power its own buildings and vehicles.  
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terms, while § 704’s ‘final agency action’ limitation applies only to APA claims”).  Because denying “any 

judicial forum for a colorable constitutional claim” presents a “serious constitutional question,” Congress’s 

intent through a statute to do so must be clear.  See Webster v. Doe, 486 U.S. 592, 603 (1988) (quoting 

Bowen v. Mich. Acad. of Family Physicians, 476 U.S. 667, 681 n.12 (1986)); see also Allen v. Milas, 896 

F.3d 1094, 1108 (9th Cir. 2018) (“After Webster, we have assumed that the courts will be open to review 

of constitutional claims, even if they are closed to other claims.”).  Nothing in the APA evinces such an 

intent.27  Whatever the merits of the plaintiffs’ claims, they may proceed independently of the review 

procedures mandated by the APA.  See Sierra Club, 929 F.3d at 698–99 (“Any constitutional challenge 

that Plaintiffs may advance under the APA would exist regardless of whether they could also assert an 

APA claim …. [C]laims challenging agency actions—particularly  constitutional claims—may exist 

wholly apart from the APA.”); Navajo Nation, 876 F.3d at 1170 (explaining that certain constitutional 

challenges to agency action are “not grounded in the APA”).  

 

B.  

 

The government also argues that the plaintiffs lack Article III standing to pursue their constitutional claims.  

To have standing under Article III, a plaintiff must have (1) a concrete and particularized injury that (2) is 

caused by the challenged conduct and (3) is likely redressable by a favorable judicial decision.  See Friends 

of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 180–81 (2000); Jewel v. NSA, 673 

F.3d 902, 908 (9th Cir. 2011).  A plaintiff need only establish a genuine dispute as to these requirements 

to survive summary judgment.  See Cent. Delta Water Agency v. United States, 306 F.3d 938, 947 (9th Cir.  

2002).  

 

1.  
 

The district court correctly found the injury requirement met.  At least some plaintiffs claim concrete and 

particularized injuries.  Jaime B., for example, claims that she was forced to leave her home because of 

water scarcity, separating her from relatives on the Navajo Reservation.  See Trump v. Hawaii, 138 S. Ct. 

2392, 2416 (2018) (finding separation from relatives to be a concrete injury).  Levi D. had to evacuate his 

coastal home multiple times because of flooding.  See Maya v. Centex Corp., 658 F.3d 1060, 1070– 71 

(9th Cir. 2011) (finding diminution in home property value to be a concrete injury).  These injuries are not 

simply “‘conjectural’ or ‘hypothetical;’” at least some of the plaintiffs have presented evidence that climate 

change is affecting them now in concrete ways and will continue to do so unless checked.  Lujan v. Defs. 

of Wildlife, 504 U.S. 555, 560 (1992) (quoting Whitmore v. Arkansas, 495 U.S. 149, 155 (1990)); cf. Ctr. 

for Biological Diversity v. U.S. Dep’t of Interior, 563 F.3d 466, 478 (D.C. Cir. 2009) (finding no standing 

because plaintiffs could “only aver that any significant adverse effects of climate change ‘may’ occur at 

some point in the future”).  

 

The government argues that the plaintiffs’ alleged injuries are not particularized because climate change 

affects everyone.  But, “it does not matter how many persons have been injured” if the plaintiffs’ injuries 

are “concrete and personal.”  Massachusetts v. EPA, 549 U.S. 497, 517 (2007) (quoting Lujan, 504 U.S. at 

581 (Kennedy, J., concurring)); see also Novak v. United States, 795 F.3d 1012, 1018 (9th Cir. 2015) 

(“[T]he fact that a harm is widely shared does not necessarily render it a generalized grievance.”) (alteration 

in original) (quoting Jewel, 673 F.3d at 909).  And, the Article III injury requirement is met if only one 

plaintiff has suffered concrete harm.  See Hawaii, 138 S. Ct. at 2416; Town of Chester, N.Y. v. Laroe 

Estates, Inc., 137 S. Ct. 1645, 1651 (2017) (“At least one plaintiff must have standing to seek each form 

of relief requested in the complaint…. For all relief sought, there must be a litigant with standing.”).  

 

2.  

 

The district court also correctly found the Article III causation requirement satisfied for purposes of 

summary judgment.  Causation can be established “even if there are multiple links in the chain,” Mendia 

v. Garcia, 768 F.3d 1009, 1012 (9th Cir. 2014), as long as the chain is not “hypothetical or tenuous,” Maya, 

                                                           
27 The government relies upon Armstrong v. Exceptional Child Center, Inc., 575 U.S. 320, 328–29 (2015), 

and Seminole Tribe of Florida v. Florida, 517 U.S. 44, 74–76 (1996), both of which held that statutory 

remedial schemes implicitly barred freestanding equitable claims.  Neither case, however, involved claims 

by the plaintiffs that the federal government was violating their constitutional rights.  See Armstrong, 575 

U.S. at 323–24 (claiming that state officials had violated a federal statute); Seminole Tribe, 517 U.S. at 

51–52 (same).  
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658 F.3d at 1070 (quoting Nat’l Audubon Soc’y, Inc. v. Davis, 307 F.3d 835, 849 (9th Cir. 2002), amended 

on denial of reh’g, 312 F.3d 416 (9th Cir. 2002)).  The causal chain here is sufficiently established. 

 

The plaintiffs’ alleged injuries are caused by carbon emissions from fossil fuel production, extraction, and 

transportation.  A significant portion of those emissions occur in this country; the United States accounted 

for over 25% of worldwide emissions from 1850 to 2012, and currently accounts for about 15%.  See 

Massachusetts, 549 U.S. at 524–25 (finding that emissions amounting to about 6% of the worldwide total 

showed cause of alleged injury “by any standard”). And, the plaintiffs’ evidence shows that federal 

subsidies and leases have increased those emissions.  About 25% of fossil fuels extracted in the United 

States come from federal waters and lands, an activity that requires authorization from the federal 

government.  See 30 U.S.C. §§ 181–196 (establishing legal framework governing the disposition of fossil 

fuels on federal land), § 201 (authorizing the Secretary of the Interior to lease land for coal mining).  

 

Relying on Washington Environmental Council v. Bellon, 732 F.3d 1131, 1141–46 (9th Cir. 2013), the 

government argues that the causal chain is too attenuated because it depends in part on the independent 

actions of third parties.  Bellon held that the causal chain between local agencies’ failure to regulate five 

oil refineries and the plaintiffs’ climate-change related injuries was “too tenuous to support standing” 

because the refineries had a “scientifically indiscernible” impact on climate change.  Id. at 1143–44.  But 

the plaintiffs here do not contend that their injuries were caused by a few isolated agency decisions.  Rather, 

they blame a host of federal policies, from subsidies to drilling permits, spanning “over 50 years,” and 

direct actions by the government.  There is at least a genuine factual dispute as to whether those policies 

were a “substantial factor” in causing the plaintiffs’ injuries.  Mendia, 768 F.3d at 1013 (quoting Tozzi v. 

U.S. Dep’t of Health & Human Servs., 271 F.3d 301, 308 (D.C. Cir. 2001)).  

 

3.  

 

The more difficult question is whether the plaintiffs’ claimed injuries are redressable by an Article III court.  

In analyzing that question, we start by stressing what the plaintiffs do and do not assert.  They do not claim 

that the government has violated a statute or a regulation.  They do not assert the denial of a procedural 

right. Nor do they seek damages under the Federal Tort Claims Act, 28 U.S.C. § 2671 et seq.  Rather, their 

sole claim is that the government has deprived them of a substantive constitutional right to a “climate 

system capable of sustaining human life,” and they seek remedial declaratory and injunctive relief.  

 

Reasonable jurists can disagree about whether the asserted constitutional right exists.  Compare Clean Air 

Council v. United States, 362 F. Supp. 3d 237, 250–53 (E.D. Pa. 2019) (finding no constitutional right), 

with Juliana, 217 F. Supp. 3d at 1248–50; see also In re United States, 139 S. Ct. at 453 (reiterating “that 

the ‘striking’ breadth of plaintiffs’ below claims ‘presents substantial grounds for difference of opinion’”).  

In analyzing redressability, however, we assume its existence.  See M.S. v. Brown, 902 F.3d 1076, 1083 

(9th Cir. 2018).  But that merely begins our analysis, because “not all meritorious legal claims are 

redressable in federal court.”  Id.  To establish Article III redressability, the plaintiffs must show that the 

relief they seek is both (1) substantially likely to redress their injuries; and (2) within the district court’s 

power to award.  Id.  Redress need not be guaranteed, but it must be more than “merely speculative.”  Id. 

(quoting Lujan, 504 U.S. at 561).  

 

 The plaintiffs first seek a declaration that the government is violating the Constitution.  But that relief 

alone is not substantially likely to mitigate the plaintiffs’ asserted concrete injuries.  A declaration, although 

undoubtedly likely to benefit the plaintiffs psychologically, is unlikely by itself to remediate their alleged 

injuries absent further court action.  See Clean Air Council, 362 F. Supp. 3d at 246, 249; Steel Co. v. 

Citizens for a Better Env’t, 523 U.S. 83, 107 (1998) (“By the mere bringing of his suit, every plaintiff 

demonstrates his belief that a favorable judgment will make him happier.  But although a suitor may derive 

great comfort and joy from the fact that the United States Treasury is not cheated, that a wrongdoer gets 

his just deserts, or that the Nation’s laws are faithfully enforced, that psychic satisfaction is not an 

acceptable Article III remedy because it does not redress a cognizable Article III injury.”); see also Friends 

of the Earth, 528 U.S. at 185 (“[A] plaintiff must demonstrate standing separately for each form of relief 

sought.”).  

 

The crux of the plaintiffs’ requested remedy is an injunction requiring the government not only to cease 

permitting, authorizing, and subsidizing fossil fuel use, but also to prepare a plan subject to judicial 

approval to draw down harmful emissions.  The plaintiffs thus seek not only to enjoin the Executive from 

exercising discretionary authority expressly granted by Congress, see, e.g., 30 U.S.C. § 201 (authorizing 
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the Secretary of the Interior to lease land for coal mining), but also to enjoin Congress from exercising 

power expressly granted by the Constitution over public lands, see U.S. Const. art. IV, § 3, cl. 2 (“The 

Congress shall have Power to dispose of and make all needful Rules and Regulations respecting the 

Territory or other Property belonging to the United States.”).  

 

As an initial matter, we note that although the plaintiffs contended at oral argument that they challenge 

only affirmative activities by the government, an order simply enjoining those activities will not, according 

to their own experts’ opinions, suffice to stop catastrophic climate change or even ameliorate their 

injuries.28  The plaintiffs’ experts opine that the federal government’s leases and subsidies have contributed 

to global carbon emissions.  But they do not show that even the total elimination of the challenged programs 

would halt the growth of carbon dioxide levels in the atmosphere, let alone decrease that growth.  Nor does 

any expert contend that elimination of the challenged pro-carbon fuels programs would by itself prevent 

further injury to the plaintiffs.  Rather, the record shows that many of the emissions causing climate change 

happened decades ago or come from foreign and non-governmental sources.  

 

Indeed, the plaintiffs’ experts make plain that reducing the global consequences of climate change demands 

much more than cessation of the government’s promotion of fossil fuels.  Rather, these experts opine that 

such a result calls for no less than a fundamental transformation of this country’s energy system, if not that 

of the industrialized world.  One expert opines that atmospheric carbon reductions must come “largely via 

reforestation,” and include rapid and immediate decreases in emissions from many sources.  “[L]eisurely 

reductions of one of two percent per year,” he explains, “will not suffice.”  Another expert has opined that 

although the required emissions reductions are “technically feasible,” they can be achieved only through a 

comprehensive plan for “nearly complete decarbonization” that includes both an “unprecedently rapid 

build out” of renewable energy and a sustained commitment to infrastructure transformation over decades.”  

And, that commitment, another expert emphasizes, must include everything from energy efficient lighting 

to improved public transportation to hydrogenpowered aircraft.  

 

The plaintiffs concede that their requested relief will not alone solve global climate change, but they assert 

that their “injuries would be to some extent ameliorated.”  Relying on Massachusetts v. EPA, the district 

court apparently found the redressability requirement satisfied because the requested relief would likely 

slow or reduce emissions.  See 549 U.S. at 525–26.  That case, however, involved a procedural right that 

the State of Massachusetts was allowed to assert “without meeting all the normal standards for 

redressability;” in that context, the Court found redressability because “there [was] some possibility that 

the requested relief [would] prompt the injury-causing party to reconsider the decision that allegedly 

harmed the litigant.”  Id. at 517–18, 525–26 (quoting Lujan, 504 U.S. at 572 n.7).  The plaintiffs here do 

not assert a procedural right, but rather a substantive due process claim.29  

 

We are therefore skeptical that the first redressability prong is satisfied.  But even assuming that it is, the 

plaintiffs do not surmount the remaining hurdle—establishing that the specific relief they seek is within 

the power of an Article III court.  There is much to recommend the adoption of a comprehensive scheme 

to decrease fossil fuel emissions and combat climate change, both as a policy matter in general and a matter 

of national survival in particular.  But it is beyond the power of an Article III court to order, design, 

supervise, or implement the plaintiffs’ requested remedial plan.  As the opinions of their experts make 

plain, any effective plan would necessarily require a host of complex policy decisions entrusted, for better 

or worse, to the wisdom and discretion of the executive and legislative branches.  See Brown, 902 F.3d at 

1086 (finding the plaintiff’s requested declaration requiring the government to issue driver cards 

“incompatible with democratic principles embedded in the structure of the Constitution”).  These decisions 

range, for example, from determining how much to invest in public transit to how quickly to transition to 

                                                           
28 The operative complaint, however, also seems to challenge the government’s inaction.  
29 The dissent reads Massachusetts to hold that “a perceptible reduction in the advance of climate change 

is sufficient to redress a plaintiff’s climate change-induced harms.”  Diss. at 47.  But Massachusetts 

“permitted a State to challenge EPA’s refusal to regulate greenhouse gas emissions,” Am. Elec. Power Co., 

Inc. v. Connecticut, 564 U.S. 410, 420 (2011), finding that as a sovereign it was “entitled to special 

solicitude in [the] standing analysis,” Ariz. State Legislature v. Ariz. Indep. Redistricting Comm’n, 135 S. 

Ct. 2652, 2664 n.10 (2015) (quoting Massachusetts, 549 U.S. at 520).  Here, in contrast, the plaintiffs are 

not sovereigns, and a substantive right, not a procedural one, is at issue.  See Massachusetts, 549 U.S. at 

517–21, 525–26; see also Lujan, 504 U.S. at 572 n.7 (“There is this much truth to the assertion that 

‘procedural rights’ are special: The person who has been accorded a concrete interests can assert that right 

without meeting all the normal standards for redressability and immediacy.”).  
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renewable energy, and plainly require consideration of “competing social, political, and economic forces,” 

which must be made by the People’s “elected representatives, rather than by federal judges interpreting the 

basic charter of Government for the entire country.”  Collins v. City of Harker Heights, 503 U.S. 115, 128–

29 (1992); see Lujan, 504 U.S. at 559–60 (“[S]eparation of powers depends largely upon common 

understanding of what activities are appropriate to legislatures, to executives, and to courts.”).  

 

The plaintiffs argue that the district court need not itself make policy decisions, because if their general 

request for a remedial plan is granted, the political branches can decide what policies will best “phase out 

fossil fuel emissions and draw down excess atmospheric CO2.”  To be sure, in some circumstances, courts 

may order broad injunctive relief while leaving the “details of implementation” to the government’s 

discretion.  Brown v. Plata, 563 U.S. 493, 537–38 (2011).  But, even under such a scenario, the plaintiffs’ 

request for a remedial plan would subsequently require the judiciary to pass judgment on the sufficiency 

of the government’s response to the order, which necessarily would entail a broad range of policymaking.  

And inevitably, this kind of plan will demand action not only by the Executive, but also by Congress.  

Absent court intervention, the political branches might conclude—however inappropriately in the 

plaintiffs’ view—that economic or defense considerations called for continuation of the very programs 

challenged in this suit, or a less robust approach to addressing climate change than the plaintiffs believe is 

necessary.  “But we cannot substitute our own assessment for the Executive’s [or Legislature’s] predictive 

judgments on such matters, all of which ‘are delicate, complex, and involve large elements of prophecy.’”  

Hawaii, 138 S. Ct. at 2421 (quoting Chi. & S. Air Lines, Inc. v. Waterman S.S. Corp., 333 U.S. 103, 111 

(1948)).  And, given the complexity and long-lasting nature of global climate change, the court would be 

required to supervise the government’s compliance with any suggested plan for many decades.  See Nat. 

Res. Def. Council, Inc. v. EPA, 966 F.2d 1292, 1300 (9th Cir. 1992) (“Injunctive relief could involve 

extraordinary supervision by this court…. [and] may be inappropriate where it requires constant 

supervision.”)30.  As the Supreme Court recently explained, “a constitutional directive or legal standards” 

must guide the courts’ exercise of equitable power.  Rucho v. Common Cause, 139 S. Ct. 2484, 2508 

(2019).  Rucho found partisan gerrymandering claims presented political questions beyond the reach of 

Article III courts.  Id. at 2506–07.  The Court did not deny extreme partisan gerrymandering can violate 

the Constitution.  See id. at 2506; id. at 2514–15 (Kagan, J., dissenting).  But, it concluded that there was 

no “limited and precise” standard discernible in the Constitution for redressing the asserted violation.  Id. 

at 2500.  

 

The proposed legislation, consistent with the opinions of the plaintiffs’ experts, envisions that tackling this 

global problem involves the exercise of discretion, trade-offs, international cooperation, private-sector 

partnerships, and other value judgments ill-suited for an Article III court rejected the plaintiffs’ proposed 

standard because unlike the one-person, one-vote rule in vote dilution cases, it was not “relatively easy to 

administer as a matter of math.”  Id. at 2501.  

 

Rucho reaffirmed that redressability questions implicate the separation of powers, noting that federal courts 

“have no commission to allocate political power and influence” without standards to guide in the exercise 

of such authority.  See id. at 2506–07, 2508.  Absent those standards, federal judicial power could be 

“unlimited in scope and duration,” and would inject “the unelected and politically unaccountable branch 

of the Federal Government [into] assuming such an extraordinary and unprecedented role.”  Id. at 2507; 

                                                           
30 However belatedly, the political branches are currently debating such action.  Many resolutions and plans 

have been introduced in Congress, ranging from discrete measures to encourage clean energy innovation 

to the “Green New Deal” and comprehensive proposals for taxing carbon and transitioning all sectors of 

the economy away from fossil fuels.  See, e.g., H.R. Res. 109, 116th Cong. (2019); S.J. Res. 8, 116th Cong. 

(2019); Enhancing Fossil Fuel Energy Carbon Technology Act, S. 1201, 116th Cong. (2019); Climate Now 

Act, H.R. 9, 116th Cong. (2019); Methane Waste Prevention Act, H.R. 2711, 116th Cong. (2019); Clean 

Energy Standard Act, S. 1359, 116th Cong. (2019); National Climate Bank Act, S. 2057, 116th Cong. 

(2019); Carbon Pollution Transparency Act, S. 1745, 116th Cong. (2019); Leading Infrastructure for 

Tomorrow’s America Act, H.R. 2741, 116th Cong. (2019); Buy Clean Transparency Act, S. 1864, 116th 

Cong. (2019); Carbon Capture Modernization Act, H.R. 1796, 116th Cong. (2019); Challenges & Prizes 

for Climate Act, H.R. 3100, 116th Cong. (2019); Energy Innovation and Carbon Dividend Act, H.R. 763, 

116th Cong. (2019); Climate Risk Disclosure Act, S. 2075, 116th Cong. (2019); Clean Energy for America 

Act, S. 1288, 116th Cong. (2019). The proposed legislation, consistent with the opinions of the plaintiffs’ 

experts, envisions that tackling this global problem involves the exercise of discretion, trade-offs, 

international cooperation, private-sector partnerships, and other value judgments ill-suited for an Article III 

court. 
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see also Lexmark Int’l, Inc. v. Static Control Components, Inc., 572 U.S. 118, 125 (2014) (noting the 

“separation-of-powers principles underlying” standing doctrine); Brown, 902 F.3d at 1087 (stating that “in 

the context of Article III standing, . . .  federal courts must respect their ‘proper—and properly limited—

role… in a democratic society’” (quoting Gill v. Whitford, 138 S. Ct. 1916, 1929 (2018)).  Because “it is 

axiomatic that ‘the Constitution contemplates that democracy is the appropriate process for change,’” 

Brown, 902 F.3d at 1087 (quoting Obergefell v. Hodges, 135 S. Ct. 2584, 2605 (2015)), some questions—

even those existential in nature—are the province of the political branches.  The Court found in Rucho that 

a proposed standard involving a mathematical comparison to a baseline election map is too difficult for the 

judiciary to manage.  See 139 S. Ct. at 2500–02.  It is impossible to reach a different conclusion here.  

 

The plaintiffs’ experts opine that atmospheric carbon levels of 350 parts per million are necessary to 

stabilize the global climate.  But, even accepting those opinions as valid, they do not suggest how an order 

from this Court can achieve that level, other than by ordering the government to develop a plan.  Although 

the plaintiffs’ invitation to get the ball rolling by simply ordering the promulgation of a plan is beguiling, 

it ignores that an Article III court will thereafter be required to determine whether the plan is sufficient to 

remediate the claimed constitutional violation of the plaintiffs’ right to a “climate system capable of 

sustaining human life.”  We doubt that any such plan can be supervised or enforced by an Article III court.  

And, in the end, any plan is only as good as the court’s power to enforce it.  

 

C.  

 

Our dissenting colleague quite correctly notes the gravity of the plaintiffs’ evidence; we differ only as to 

whether an Article III court can provide their requested redress.  In suggesting that we can, the dissent 

reframes the plaintiffs’ claimed constitutional right variously as an entitlement to “the country’s 

perpetuity,” Diss. at 35–37, 39, or as one to freedom from “the amount of fossil-fuel emissions that will 

irreparably devastate our Nation,” id. at 57.  But if such broad constitutional rights exist, we doubt that the 

plaintiffs would have Article III standing to enforce them.  Their alleged individual injuries do not flow 

from a violation of these claimed rights.  Indeed, any injury from the dissolution of the Republic would be 

felt by all citizens equally, and thus would not constitute the kind of discrete and particularized injury 

necessary for Article III standing.  See Friends of the Earth, 528 U.S. at 180–81.  A suit for a violation of 

these reframed rights, like one for a violation of the Guarantee Clause, would also plainly be nonjusticiable.  

See, e.g., Rucho, 139 S. Ct. at 2506 (“This Court has several times concluded, however, that the Guarantee 

Clause does not provide the basis for a justiciable claim.”) (citing Pac. States Tel. & Tel. Co. v. Oregon, 

223 U.S. 118, 149 (1912)); Luther v. Borden, 48 U.S. 1, 36–37, 39 (1849).  

 

More importantly, the dissent offers no metrics for judicial determination of the level of climate change 

that would cause “the willful dissolution of the Republic,” Diss. at 40, nor for measuring a constitutionally 

acceptable “perceptible reduction in the advance of climate change,” id. at 47.  Contrary to the dissent, we 

cannot find Article III redressability requirements satisfied simply because a court order might “postpone[] 

the day when remedial measures become insufficiently effective.”  Id. at 46; see Brown, 902 F.3d at 1083 

(“If, however, a favorable judicial decision would not require the defendant to redress the plaintiff’s 

claimed injury, the plaintiff cannot demonstrate redressability[.]”).  Indeed, as the dissent recognizes, a 

guarantee against government conduct that might threaten the Union—whether from political 

gerrymandering, nuclear proliferation, Executive misconduct, or climate change—has traditionally been 

viewed by Article III courts as “not separately enforceable.”  Id. at 39.  Nor has the Supreme Court 

recognized “the perpetuity principle” as a basis for interjecting the judicial branch into the policy-making 

purview of the political branches.  See id. at 42.  

 

Contrary to the dissent, we do not “throw up [our] hands” by concluding that the plaintiffs’ claims are 

nonjusticiable.  Id. at 33.  Rather, we recognize that “Article III protects liberty not only through its role in 

implementing the separation of powers, but also by specifying the defining characteristics of Article III 

judges.”  Stern v. Marshall, 564 U.S. 462, 483 (2011).  Not every problem posing a threat—even a clear 

and present danger—to the American Experiment can be solved by federal judges.  As Judge Cardozo once 

aptly warned, a judicial commission does not confer the power of  “a knight-errant, roaming at will in 

pursuit of his own ideal of beauty or of goodness;”  rather, we are bound “to exercise a discretion informed 

by tradition, methodized by analogy, disciplined by system.’”  Benjamin N. Cardozo, The Nature of the 

Judicial Process 141 (1921).31  

                                                           
31 Contrary to the dissent, we do not find this to be a political question, although that doctrine’s factors 

often overlap with redressability concerns.  Diss. at 51–61; Republic of Marshall Islands v. United States, 
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The dissent correctly notes that the political branches of government have to date been largely deaf to the 

pleas of the plaintiffs and other similarly situated individuals.  But, although inaction by the Executive and 

Congress may affect the form of judicial relief ordered when there is Article III standing, it cannot bring 

otherwise nonjusticiable claims within the province of federal courts.  See Rucho, 139 S. Ct. at 2507–08; 

Gill, 138 S. Ct. at 1929 (“‘Failure of political will does not justify unconstitutional remedies.’ …. Our 

power as judges . . . rests not on the default of politically accountable officers, but is instead grounded in 

and limited by the necessity of resolving, according to legal principles, a plaintiff’s particular claim of legal 

right.” (quoting Clinton v. City of New York, 524 U.S. 417, 449 (1998) (Kennedy, J., concurring))); Brown, 

902 F.3d at 1087 (“The absence of a law, however, has never been held to constitute a ‘substantive result’ 

subject to judicial review[.]”).  

 

The plaintiffs have made a compelling case that action is needed; it will be increasingly difficult in light 

of that record for the political branches to deny that climate change is occurring, that the government has 

had a role in causing it, and that our elected officials have a moral responsibility to seek solutions.  We do 

not dispute that the broad judicial relief the plaintiffs seek could well goad the political branches into action.  

Diss. at 45–46, 49–50, 57–61.  We reluctantly conclude, however, that the plaintiffs’ case must be made 

to the political branches or to the electorate at large, the latter of which can change the composition of the 

political branches through the ballot box.  That the other branches may have abdicated their responsibility 

to remediate the problem does not confer on Article III courts, no matter how well-intentioned, the ability 

to step into their shoes.  

 

III.  

 

For the reasons above, we reverse the certified orders of the district court and remand this case to 

the district court with instructions to dismiss for lack of Article III standing.32  

 

REVERSED.  

STATON, District Judge, dissenting:  

 

In these proceedings, the government accepts as fact that the United States has reached a tipping point 

crying out for a concerted response—yet presses ahead toward calamity.  It is as if an asteroid were 

barreling toward Earth and the government decided to shut down our only defenses.   

 

Seeking to quash this suit, the government bluntly insists that it has the absolute and unreviewable power 

to destroy the Nation.  

 

My colleagues throw up their hands, concluding that this case presents nothing fit for the Judiciary.  On a 

fundamental point, we agree:  No case can singlehandedly prevent the catastrophic effects of climate 

change predicted by the government and scientists.  But a federal court need not manage all of the delicate 

foreign relations and regulatory minutiae implicated by climate change to offer real relief, and the mere 

fact that this suit cannot alone halt climate change does not mean that it presents no claim suitable for 

judicial resolution.  

 

Plaintiffs bring suit to enforce the most basic structural principle embedded in our system of ordered 

liberty:  that the Constitution does not condone the Nation’s willful destruction.  So viewed, plaintiffs’ 

claims adhere to a judicially administrable standard.  And considering plaintiffs seek no less than to 

forestall the Nation’s demise, even a partial and temporary reprieve would constitute meaningful redress.  

Such relief, much like the desegregation orders and statewide prison injunctions the Supreme Court has 

sanctioned, would vindicate plaintiffs’ constitutional rights without exceeding the Judiciary’s province.  

For these reasons, I respectfully dissent.33  

                                                           

865 F.3d 1187, 1192 (9th Cir. 2017) (“Whether examined under the … the redressability prong of standing, 

or the political question doctrine, the analysis stems from the same separation-ofpowers principle—

enforcement of this treaty provision is not committed to the judicial branch.  Although these are distinct 

doctrines . . . there is significant overlap.”).  
32 The plaintiffs’ motion for an injunction pending appeal, Dkt. 21, is DENIED.  Their motions for judicial 

notice, Dkts. 134, 149, are GRANTED.  
33 I agree with the majority that plaintiffs need not bring their claims under the APA.  See Franklin v. 

Massachusetts, 505 U.S. 788, 801 (1992); Webster v. Doe, 486 U.S. 592, 603–04 (1988).  
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I.  
 

As the majority recognizes, and the government does not contest, carbon dioxide (“CO2”) and other 

greenhouse gas (“GHG”) emissions created by burning fossil fuels are devastating the planet.  Maj. Op. at 

14–15.  According to one of plaintiffs’ experts, the inevitable result, absent immediate action, is “an 

inhospitable future …. marked by rising seas, coastal city functionality loss, mass migrations, resource 

wars, food shortages, heat waves, mega-storms, soil depletion and desiccation, freshwater shortage, public 

health system collapse, and the extinction of increasing numbers of species.”  Even government scientists34 

project that, given current warming trends, sea levels will rise two feet by 2050, nearly four feet by 2070, 

over eight feet by 2100, 18 feet by 2150, and over 31 feet by 2200.  To put that in perspective, a three-foot 

sea level rise will make two million American homes uninhabitable; a rise of approximately 20 feet will 

result in the total loss of Miami, New Orleans, and other coastal cities.  So, as described by plaintiffs’ 

experts, the injuries experienced by plaintiffs are the first small wave in an oncoming tsunami—now visible 

on the horizon of the not-so-distant future—that will destroy the United States as we currently know it. 

What sets this harm apart from all others is not just its magnitude, but its irreversibility.  The devastation 

might look and feel somewhat different if future generations could simply pick up the pieces and restore 

the Nation.  But plaintiffs’ experts speak of a certain level of global warming as “locking in” this 

catastrophic damage.  Put more starkly by plaintiffs’ expert, Dr. Harold R. Wanless, “[a]tmospheric 

warming will continue for some 30 years after we stop putting more greenhouse gasses into the atmosphere.  

But that warmed atmosphere will continue warming the ocean for centuries, and the accumulating heat in 

the oceans will persist for millennia” (emphasis added).  Indeed, another of plaintiffs’ experts echoes, “[t]he 

fact that GHGs dissipate very slowly from the atmosphere . . . and that the costs of taking CO2 out of the 

atmosphere through non-biological carbon capture and storage are very high means that the consequences 

of GHG emissions should be viewed as effectively irreversible” (emphasis added).  In other words, “[g]iven 

the self-reinforcing nature of climate change,” the tipping point may well have arrived, and we may be 

rapidly approaching the point of no return.  

 

Despite countless studies over the last half century warning of the catastrophic consequences of 

anthropogenic greenhouse gas emissions, many of which the government conducted, the government not 

only failed to act but also “affirmatively promote[d] fossil fuel use in a host of ways.”  Maj. Op. at 15.  

According to plaintiffs’ evidence, our nation is crumbling—at our government’s own hand—into a 

wasteland.  In short, the government has directly facilitated an existential crisis to the country’s 

perpetuity.35  

 

II.  

 

In tossing this suit for want of standing, the majority concedes that the children and young adults who 

brought suit have presented enough to proceed to trial on the first two aspects of the inquiry (injury in fact 

and traceability).  But the majority provides two-and-a-half reasons for concluding that plaintiffs’ injuries 

are not redressable.  After detailing its “skeptic[ism]” that the relief sought could “suffice to stop 

catastrophic climate change or even ameliorate [plaintiffs’] injuries[,]” Maj. Op. at 23–25, the majority 

concludes that, at any rate, a court would lack any power to award it.  In the majority’s view, the relief 

sought is too great and unsusceptible to a judicially administrable standard.  

 

To explain why I disagree, I first step back to define the interest at issue.  While standing operates as a 

threshold issue distinct from the merits of the claim, “it often turns on the nature and source of the claim 

asserted.”  Warth v. Seldin, 422 U.S. 490, 500 (1975).  And, unlike the majority, I believe the government 

has more than just a nebulous “moral responsibility” to preserve the Nation.  Maj. Op. at 31–32. 

 

 A.  

 

The Constitution protects the right to “life, liberty, and property, to free speech, a free press, [and] freedom 

of worship and assembly.”  W. Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 638 (1943).  Through 

“reasoned judgment,” the Supreme Court has recognized that the Due Process Clause, enshrined in the 

                                                           
34 NOAA, Technical Rep. NOS CO-OPS 083, Global and Regional Sea Level Rise Scenarios for the United 

States 23 (Jan. 2017).  
35 My asteroid analogy would therefore be more accurate if I posited a scenario in which the government 

itself accelerated the asteroid towards the earth before shutting down our defenses.  



21 

 

Fifth and Fourteenth Amendments, also safeguards certain “interests of the person so fundamental that the 

[government] must accord them its respect.”  Obergefell v. Hodges, 135 S. Ct. 2584, 2598 (2015).  These 

include the right to marry, Loving v. Virginia, 388 U.S. 1, 12 (1967), to maintain a family and rear children, 

M.L.B. v. S.L.J., 519 U.S. 102, 116 (1996), and to pursue an occupation of one’s choosing, Schware v. Bd. 

of Bar Exam., 353 U.S. 232, 238–39 (1957).  As fundamental rights, these “may not be submitted to vote; 

they depend on the outcome of no elections.”  Lucas v. Forty-Fourth Gen. Assembly, 377 U.S. 713, 736 

(1964) (quoting Barnette, 319 U.S. at 638).  

 

Some rights serve as the necessary predicate for others; their fundamentality therefore derives, at least in 

part, from the necessity to preserve other fundamental constitutional protections.  Cf., e.g., Timbs v. 

Indiana, 139 S. Ct. 682, 689 (2019) (deeming a right fundamental because its deprivation would 

“undermine other constitutional liberties”).  For example, the right to vote “is of the essence of a democratic 

society, and any restrictions on that right strike at the heart of representative government.”  Reynolds v. 

Sims, 377 U.S. 533, 555 (1964).  Because it is “preservative of all rights,” the Supreme Court has long 

regarded suffrage “as a fundamental political right.”  Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886).  This 

holds true even though the right to vote receives imperfect express protection in the Constitution itself:  

While several amendments proscribe the denial or abridgement of suffrage based on certain characteristics, 

the Constitution does not guarantee the right to vote ab initio.  See U.S. Const. amends. XV, XIX, XXIV, 

XXVI; cf. U.S. Const. art. I, § 4, cl. 1.  

 

Much like the right to vote, the perpetuity of the Republic occupies a central role in our constitutional 

structure as a “guardian of all other rights,” Plyler v. Doe, 457 U.S. 202, 217 n.15 (1982).  “Civil liberties, 

as guaranteed by the Constitution, imply the existence of an organized society ….”  Cox v. New Hampshire, 

312 U.S. 569, 574 (1941); see also The Ku Klux Cases, 110 U.S. 651, 657–68 (1884).  And, of course, in 

our system, that organized society consists of the Union.  Without it, all the liberties protected by the 

Constitution to live the good life are meaningless.  

 

This observation is hardly novel.  After securing independence, George Washington recognized that “the 

destiny of unborn millions” rested on the fate of the new Nation, cautioning that “whatever measures have 

a tendency to dissolve the Union, or contribute to violate or lessen the Sovereign Authority, ought to be 

considered as hostile to the Liberty and Independency of America[.]”  President George Washington, 

Circular Letter of Farewell to the Army (June 8, 1783).  Without the Republic’s preservation, Washington 

warned, “there is a natural and necessary progression, from the extreme of anarchy to the extreme of 

Tyranny; and that arbitrary power is most easily established on the ruins of Liberty abused to 

licentiousness.”  Id.  

 

When the Articles of the Confederation proved ill-fitting to the task of safeguarding the Union, the framers 

formed the Constitutional Convention with “the great object” of “preserv[ing] and perpetuat[ing]” the 

Union, for they believed that “the prosperity of America depended on its Union.”  The Federalist No. 2, at 

19 (John Jay) (E. H. Scott ed., 1898); see also Letter from James Madison to Thomas Jefferson (Oct. 24, 

1787)36 (“It appeared to be the sincere and unanimous wish of the Convention to cherish and preserve the 

Union of the States.”).  In pressing New York to ratify the Constitution, Alexander Hamilton spoke of the 

gravity of the occasion: “The subject speaks its own importance; comprehending in its consequences 

nothing less than the existence of the Union, the safety and welfare of the parts of which it is composed—

the fate of an empire, in many respects the most interesting in the world.”  The Federalist No. 1, at 11 

(Alexander Hamilton) (E. H. Scott ed., 1898).  In light of this animating principle, it is fitting that the 

Preamble declares that the Constitution is intended to secure “the Blessings of Liberty” not just for one 

generation, but for all future generations—our “Posterity.”  

 

The Constitution’s structure reflects this perpetuity principle.  See Alden v. Maine, 527 U.S. 706, 713 

(1999) (examining how “[v]arious textual provisions of the Constitution assume” a structural principle).  

In taking the Presidential Oath, the Executive must vow to “preserve, protect and defend the Constitution 

of the United States,” U.S. Const. art. II, § 1, cl. 8, and the Take Care Clause obliges the President to “take 

Care that the Laws be faithfully executed,” U.S. Const. art. II, § 3.  Likewise, though generally not 

separately enforceable, Article IV, Section 4 provides that the “United States shall guarantee to every State 

in this Union a Republican Form of Government, and shall protect each of them against Invasion; and . . . 

against domestic Violence.”  U.S. Const. art. IV, § 4; see also New York v. United States, 505 U.S. 144, 

184–85 (1992).  

                                                           
36 Available at https://founders.archives.gov/documents/Jefferson/0 1-12-02-0274.  
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Less than a century after the country’s founding, the perpetuity principle undergirding the Constitution met 

its greatest challenge.  Faced with the South’s secession, President Lincoln reaffirmed that the Constitution 

did not countenance its own destruction. “[T]he Union of these States is perpetual[,]” he reasoned in his 

First Inaugural Address, because “[p]erpetuity is implied, if not expressed, in the fundamental law of all 

national governments.  It is safe to assert that no government proper ever had a provision in its organic law 

for its own termination.”  President Abraham Lincoln, First Inaugural Address (Mar. 4, 1861).  In justifying 

this constitutional principle, Lincoln drew from history, observing that “[t]he Union is much older than the 

Constitution.”  Id.  He reminded his fellow citizens, “one of the declared objects for ordaining and 

establishing the Constitution was ‘to form a more perfect Union.’”  Id. (emphasis added) (quoting U.S. 

Const. pmbl.).  While secession manifested the existential threat most apparently contemplated by the 

Founders—political dissolution of the Union—the underlying principle applies equally to its physical 

destruction.  

 

This perpetuity principle does not amount to “a right to live in a contaminant-free, healthy environment.”  

Guertin v. Michigan, 912 F.3d 907, 922 (6th Cir. 2019).  To be sure, the stakes can be quite high in 

environmental disputes, as pollution causes tens of thousands of premature deaths each year, not to mention 

disability and diminished quality of life.37  Many abhor living in a polluted environment, and some pay 

with their lives.  But mine-run environmental concerns “involve a host of policy choices that must be made 

by . . . elected representatives, rather than by federal judges interpreting the basic charter of government[.]” 

Collins v. City of Harker Heights, 503 U.S. 115, 129 (1992).  The perpetuity principle is not an 

environmental right at all, and it does not task the courts with determining the optimal level of 

environmental regulation; rather, it prohibits only the willful dissolution of the Republic.38  

 

 

That the principle is structural and implicit in our constitutional system does not render it any less 

enforceable.  To the contrary, our Supreme Court has recognized that “[t]here are many [] constitutional 

doctrines that are not spelled out in the Constitution” but are nonetheless enforceable as “historically rooted 

principle[s] embedded in the text and structure of the Constitution.”  Franchise Tax Bd. of California v. 

Hyatt, 139 S. Ct. 1485, 1498–99 (2019).  For instance, the Constitution does not in express terms provide 

for judicial review, Marbury v. Madison, 5 U.S. 137, 176–77 (1803); sovereign immunity (outside of the 

Eleventh Amendment’s explicit restriction), Alden, 527 U.S. at 735– 36; the anticommandeering doctrine, 

Murphy v. NCAA, 138 S. Ct. 1461, 1477 (2018); or the regimented tiers of scrutiny applicable to many 

constitutional rights, see, e.g., Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 641–42 (1994).  Yet these 

doctrines, as well as many other implicit principles, have become firmly entrenched in our constitutional 

landscape.  And, in an otherwise justiciable case, a private litigant may seek to vindicate such structural 

principles, for they “protect the individual as well” as the Nation.  See Bond v. United States, 564 U.S. 211, 

222, 225–26 (2011); INS. v. Chadha, 462 U.S. 919, 935–36 (1983).  

 

In Hyatt, for instance, the Supreme Court held that a state could not be sued in another state’s courts without 

its consent.  Although nothing in the text of the Constitution expressly forbids such suits, the Court 

concluded that they contravened “the ‘implicit ordering of relationships within the federal system necessary 

to make the Constitution a workable governing charter and to give each provision within that document 

the full effect intended by the Framers.’”  Hyatt, 139 S. Ct. at 1492 (quoting Nevada v. Hall, 440 U.S. 410, 

433 (1979) (Rehnquist, J., dissenting)).  So too here. 

  

                                                           
37 See, e.g., Andrew L. Goodkind et al., Fine-Scale Damage Estimates of Particulate Matter Air Pollution 

Reveal Opportunities for Location-Specific Mitigation of Emissions, in 116 Proceedings of the National 

Academy of Sciences 8775, 8779 (2019) (estimating that fine particulate matter caused 107,000 premature 

deaths in 2011).  
38 Unwilling to acknowledge that the very nature of the climate crisis places this case in a category of one, 

the government argues that “the Constitution does not provide judicial remedies for every social and 

economic ill.”  For support, the government cites Lindsey v. Normet, 405 U.S. 56, 74 (1972), which held 

Oregon’s wrongful detainer statute governing landlord/tenant disputes constitutional. The perpetuity 

principle, however, cabins the right and avoids any slippery slope. While the principle’s goal is to preserve 

the most fundamental individual rights to life, liberty, and property, it is not triggered absent an existential 

threat to the country arising from a “point of no return” that is, at least in part, of the government’s own 

making. 
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Nor can the perpetuity principle be rejected simply because the Court has not yet had occasion to enforce 

it as a limitation on government conduct.  Only over time, as the Nation confronts new challenges, are 

constitutional principles tested.  For instance, courts did not recognize the anticommandeering doctrine 

until the 1970s because “[f]ederal commandeering of state governments [was] such a novel phenomenon.”  

Printz v. United States, 521 U.S. 898, 925 (1997).  And the Court did not recognize that cell-site data fell 

within the Fourth Amendment until 2018.  In so holding, the Court rejected “a ‘mechanical interpretation’ 

of the Fourth Amendment” because “technology has enhanced the Government’s capacity to encroach 

upon areas normally guarded from inquisitive eyes[.]” Carpenter v. United States, 138 S. Ct. 2206, 2214 

(2018).  Thus, it should come as no surprise that the Constitution’s commitment to perpetuity only now 

faces judicial scrutiny, for never before has the United States confronted an existential threat that has not 

only gone unremedied but is actively backed by the government.  

 

The mere fact that we have alternative means to enforce a principle, such as voting, does not diminish its 

constitutional stature.  Americans can vindicate federalism, separation of powers, equal protection, and 

voting rights through the ballot box as well, but that does not mean these constitutional guarantees are not 

independently enforceable.   

 

By its very nature, the Constitution “withdraw[s] certain subjects from the vicissitudes of political 

controversy, to place them beyond the reach of majorities and officials and to establish them as legal 

principles to be applied by the courts.”  Barnette, 319 U.S. at 638.  When fundamental rights are at stake, 

individuals “need not await legislative action.”  Obergefell, 135 S. Ct. at 2605.  

 

Indeed, in this sui generis circumstance, waiting is not an option.  Those alive today are at perhaps the 

singular point in history where society (1) is scientifically aware of the impending climate crisis, and (2) 

can avoid the point of no return.  And while democracy affords citizens the right “to debate so they can 

learn and decide and then, through the political process, act in concert to try to shape the course of their 

own times[,]” id. (quoting Schuette v. Coalition to Defend Affirmative Action, 572 U.S. 291, 312 (2014)), 

that process cannot override the laws of nature.  Or, more colloquially, we can’t shut the stable door after 

the horse has bolted.  

 

As the last fifty years have made clear, telling plaintiffs that they must vindicate their right to a habitable 

United States through the political branches will rightfully be perceived as telling them they have no 

recourse.  The political  branches  must  often realize  constitutional principles, but in a 

justiciable case or controversy, courts serve as the ultimate backstop.  To this issue, I turn next. B.  

Of course, “it is not the role of courts, but that of the political branches, to shape the institutions of 

government in such fashion as to comply with the laws and the Constitution.”  Lewis v. Casey, 518 U.S. 

343, 349 (1996).   

 

So federal courts are not free to address every grievance.  “Whether a party has a sufficient stake in an 

otherwise justiciable controversy to obtain judicial resolution of that controversy is what has traditionally 

been referred to as the question of standing to sue.”  Sierra Club v. Morton, 405 U.S. 727, 731–32 (1972).  

Standing is “a doctrine rooted in the traditional understanding of a case or controversy,” developed to 

“ensure that federal courts do not exceed their authority as it has been traditionally understood.”  Spokeo, 

Inc. v. Robins, 136 S. Ct. 1540, 1547 (2016).  

 

A case is fit for judicial determination only if the plaintiff has: “(1) suffered an injury in fact, (2) that is 

fairly traceable to the challenged conduct of the defendant, and (3) that is likely to be redressed by a 

favorable judicial decision.”  Id. (citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560–61 (1992); then 

citing Friends of the Earth, Inc. v. Laidlaw Envtl. Serv. (TOC), Inc., 528 U.S. 167, 180–81 (2000)).  As to 

the first two elements, my colleagues and I agree:  Plaintiffs present adequate evidence at this pre-trial 

stage to show particularized, concrete injuries to legally-protected interests, and they present further 

evidence to raise genuine disputes as to whether those injuries—at least in substantial part—are fairly 

traceable to the government’s conduct at issue.  See Maj. Op. at 18–21.  Because I find that plaintiffs have 

also established the third prong for standing, redressability, I conclude that plaintiffs’ legal stake in this 

action suffices to invoke the adjudicative powers of the federal bench.  

 

1.  

 

 “Redressability” concerns whether a federal court is capable of vindicating a plaintiff’s legal rights.  I 

agree with the majority that our ability to provide redress is animated by two inquiries, one of efficacy and 
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one of power.  Maj. Op. at 21 (citing M.S. v. Brown, 902 F.3d 1076, 1083 (9th Cir. 2018)).  First, as a 

causal matter, is a court order likely to actually remediate the plaintiffs’ injury?  If so, does the judiciary 

have the constitutional authority to levy such an order?  Id.  

Addressing the first question, my colleagues are skeptical that curtailing the government’s facilitation of 

fossil-fuel extraction and combustion will ameliorate the plaintiffs’ harms.  See Maj. Op. at 22–25.  I am 

not, as the nature of the injury at stake informs the effectiveness of the remedy.  See Warth, 422 U.S. at 

500.  

 

As described above, the right at issue is not to be entirely free from any climate change.  Rather, plaintiffs 

have a constitutional right to be free from irreversible and catastrophic climate change.  Plaintiffs have 

begun to feel certain concrete manifestations of this violation, ripening their case for litigation, but such 

prefatory harms are just the first barbs of an ongoing injury flowing from an ongoing violation of plaintiffs’ 

rights.  The bulk of the injury is yet to come.  Therefore, practical redressability is not measured by our 

ability to stop climate change in its tracks and immediately undo the injuries that plaintiffs suffer today— 

an admittedly tall order; it is instead measured by our ability to curb by some meaningful degree what the 

record shows to be an otherwise inevitable march to the point of no return.  Hence, the injury at issue is 

not climate change writ large; it is climate change beyond the threshold point of no return.  As we approach 

that threshold, the significance of every emissions reduction is magnified.  

 

The majority portrays any relief we can offer as just a drop in the bucket.  See Maj. Op. at 22–25.  In a 

previous generation, perhaps that characterization would carry the day and we would hold ourselves 

impotent to address plaintiffs’ injuries.  But we are perilously close to an overflowing bucket.  These final 

drops matter.  A lot.  Properly framed, a court order—even one that merely postpones the day when 

remedial measures become insufficiently effective—would likely have a real impact on preventing the 

impending cataclysm.  Accordingly, I conclude that the court could do something to help the plaintiffs 

before us.  

 

And “something” is all that standing requires.  In Massachusetts v. EPA, 549 U.S. 497 (2007), the Supreme 

Court explicitly held that a non-negligible reduction in emissions—there, by regulating vehicles 

emissions— satisfied the redressability requirement of Article III standing:  

 

While it may be true that regulating motor-vehicle emissions will not by itself reverse 

global warming, it by no means follows that we lack jurisdiction to decide whether EPA 

has a duty to take steps to slow or reduce it.  Because of the enormity of the potential 

consequences associated with manmade climate change, the fact that the effectiveness 

of a remedy might be delayed during the (relatively short) time it takes for a new motor-

vehicle fleet to replace an older one is essentially irrelevant.  Nor is it dispositive that 

developing countries such as China and India are poised to increase greenhouse gas 

emissions substantially over the next century: A reduction in domestic emissions would 

slow the pace of global emissions increases, no matter what happens elsewhere…. 

… The risk of catastrophic harm, though remote, is nevertheless real. Id. at 525–26  

(internal citation omitted).  

 

In other words, under Article III, a perceptible reduction in the advance of climate change is sufficient to 

redress a plaintiff’s climate change-induced harms.  Full stop.  The majority dismisses this precedent 

because Massachusetts v. EPA involved a procedural harm, whereas plaintiffs here assert a purely 

substantive right.  Maj. Op. at 24.  But this difference in posture does not affect the outcome.  

 

While the redressability requirement is relaxed in the procedural context, that does not mean (1) we must 

engage in a similarly relaxed analysis whenever we invoke Massachusetts v. EPA or (2) we cannot rely on 

Massachusetts v. EPA’s substantive examination of the relationship between government action and the 

course of climate change.  Accordingly, here, we do not consider the likelihood that plaintiffs will prevail 

in any newly-awarded agency procedure, nor whether granting access to that procedure will redress 

plaintiffs’ injury.  Cf. Massachusetts v. EPA, 549 U.S. at 517–18; Lujan, 504 U.S. at 572 n.7.  Rather, we 

assume plaintiffs will prevail—removing the procedural link from the causal chain—and we resume our 

traditional analysis to determine whether the desired outcome would in fact redress plaintiffs’ harms.39  In  

                                                           
39 The presence of a procedural right is more critical when determining whether the first and second 

elements of standing are present. This is especially true where Congress has “define[d] injuries and 

articulate[d] chains of causation that will give rise to a case or controversy where none existed before” by 



25 

 

Massachusetts v. EPA, the remaining substantive inquiry was whether reducing emissions from fossil-fuel 

combustion would likely ameliorate climate change-induced injuries despite the global nature of climate 

change (regardless of whether renewed procedures were themselves likely to mandate such lessening).  The 

Supreme Court unambiguously answered that question in the affirmative.  That holding squarely applies 

to the instant facts,8 rendering the absence of a procedural right here irrelevant.40  

 

Indeed, the majority has already acknowledged as much in finding plaintiffs’ injuries traceable to the 

government’s misconduct because the traceability and redressability inquiries are largely coextensive.  See 

Maj. Op. at 19–21; see also Wash. Envtl. Council v. Bellon, 732 F.3d 1131, 1146 (2013) (“The Supreme 

Court has clarified that the ‘fairly traceable’ and ‘redressability’ components for standing overlap and are 

‘two facets of a single causation requirement.’  The two are distinct insofar as causality examines the 

connection between the alleged misconduct and injury, whereas redressability analyzes the connection 

between the alleged injury and requested judicial relief.”) (internal citation omitted).  Here, where the 

requested relief is simply to stop the ongoing misconduct, the inquiries are nearly identical.  Cf. Allen v. 

Wright, 468 U.S. 737, 753 n.19 (1984) (“[I]t is important to keep the inquiries separate” where “the relief 

requested goes well beyond the violation of law alleged.”), abrogated on other grounds by Lexmark Int’l, 

Inc. v. Static Control Components, Inc., 572 U.S. 118 (2014); see also infra Part II.B.3.  

 

2.  

 

The majority laments that it cannot step into the shoes of the political branches, see Maj. Op. at 32, but 

appears ready to yield even if those branches walk the Nation over a cliff.  This deference-to-a-fault 

promotes separation of powers to the detriment of our countervailing constitutional mandate to intervene 

where the political branches run afoul of our foundational principles.  Our tripartite system of government 

is often and aptly described as one of “checks and balances.”  The doctrine of standing preserves balance 

among the branches by keeping separate questions of general governance and those of specific legal 

entitlement.  But the doctrine of judicial review compels federal courts to fashion and effectuate relief to 

right legal wrongs, even when—as frequently happens—it requires that we instruct the other branches as 

to the constitutional limitations on their power.  Indeed, sometimes “the [judicial and governance] roles 

briefly and partially coincide when a court, in granting relief against actual harm that has been suffered, 

…. orders the alteration of an institutional organization or procedure that causes the harm.”  Lewis, 518 

U.S. at 350; cf. Valley Forge Christian Coll. v. Ams. United for Separation of Church & State, Inc., 454 

U.S. 464, 474 (1982) (“Proper regard for the harm based on gradually warming air temperatures and rising 

seas.  But the Supreme Court sidestepped such questions of the concreteness of the plaintiffs’ injuries by 

finding that “[Massachusetts’s] stake in the outcome of this case is sufficiently concrete to warrant the 

exercise of federal judicial power.”  Id. at 519.  Here and now, the plaintiffs submit undisputed scientific 

evidence that their distinct and discrete injuries are caused by climate change brought about by emissions 

from fossil-fuel combustion.  They need not rely on the “special solicitude,” id. at 520, of a state to be 

heard.  Regardless, any distinction would go to the concreteness or particularity of plaintiffs’ injuries and 

not to the issue of redressability.  

 

Complex nature of our constitutional structure requires neither that the Judicial Branch shrink from a 

confrontation with the other two coequal branches of the Federal Government, nor that it hospitably accept 

for adjudication claims of constitutional violation by other branches of government where the claimant has 

not suffered cognizable injury.”).  In my view, this Court must confront and reconcile this tension before 

                                                           

conferring procedural rights that give certain persons a “stake” in an injury that is otherwise not their own.  

Spokeo, 136 S. Ct. at 1549 (quoting Lujan, 504 U.S. at 580.   
40 Nor am I persuaded that Massachusetts v. EPA is distinguishable because of the relaxed standing 

requirements and “special solicitude” in cases brought by a state against the United States.  Massachusetts 

v. EPA, 549 U.S. at 517–20.  When Massachusetts v. EPA was decided, more than a decade ago, there was 

uncertainty and skepticism as to whether an individual could state a sufficiently definite climate change-

induced harm based on gradually warming air temperatures and rising seas. But the Supreme Court 

sidestepped such questions of the concreteness of the plaintiffs’ injuries by finding that “[Massachusetts’s] 

stake in the outcome of this case is sufficiently concrete to warrant the exercise of federal judicial power.” 

Id. at 519. Here and now, the plaintiffs submit undisputed scientific evidence that their distinct and discrete 

injuries are caused by climate change brought about by emissions from fossil-fuel combustion. They need 

not rely on the “special solicitude,” id. at 520, of a state to be heard. Regardless, any distinction would go 

to the concreteness or particularity of plaintiffs’ injuries and not to the issue of redressability. 
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deciding that thorny questions of standing preclude review in this case.  And faithful application of our 

history and precedents reveals that a failure to do so leads to the wrong result.  

 

Taking the long (but essential) way around, I begin first by acknowledging explicitly what the majority 

does not mention:  our history plainly establishes an ambient presumption of judicial review to which 

separation-of powers concerns provide a rebuttal under limited circumstances.  Few would contest that 

“[i]t is emphatically the province and duty of the judicial department” to curb acts of the political branches 

that contravene those fundamental tenets of American life so dear as to be constitutionalized and thus 

removed from political whims.  See Marbury, 5 U.S. at 177–78.  This presumptive authority entails 

commensurate power to grant appropriate redress, as recognized in Marbury, “which effectively place[s] 

upon those who would deny the existence of an effective legal remedy the burden of showing why their 

case was special.”  Ziglar v. Abbasi, 137 S. Ct. 1843, 1874 (2017) (Breyer, J., dissenting).  That is, “there 

must be something ‘peculiar’ (i.e., special) about a case that warrants ‘excluding the injured party from 

legal redress and placing it within that class of cases which come under the description of damnum absque 

injuria—a loss without an injury.’”  Id. (cleaned up) (quoting Marbury, 5 U.S. at 163–64).  In sum, although 

it is the plaintiffs’ burden to establish injury in fact, causation, and redressability, it is the government’s 

burden to establish why this otherwise-justiciable controversy implicates grander separation-of-powers 

concerns not already captured by those requirements.  We do not otherwise abdicate our duty to enforce 

constitutional rights.  

 

Without explicitly laying this groundwork, the majority nonetheless suggests that this case is “special”—

and beyond our redress—because plaintiffs’ requested relief requires (1) the messy business of evaluating 

competing policy considerations to steer the government away from fossil fuels and (2) the intimidating 

task of supervising implementation over many years, if not decades.  See Maj. Op. at 25–27.  I admit these 

are daunting tasks, but we are constitutionally empowered to undertake them.  There is no justiciability 

exception for cases of great complexity and magnitude.  

 

3.  

 

I readily concede that courts must on occasion refrain from answering those questions that are truly 

reserved for the political branches, even where core constitutional precepts are implicated.  This deference 

is known as the “political question doctrine,” and its applicability is governed by a well-worn multifactor 

test that counsel’s judicial deference where there is:  

 

[1] a textually demonstrable constitutional commitment of the issue to a coordinate 

political department; or [2] a lack of judicially discoverable and manageable standards 

for resolving it; or [3] the impossibility of deciding without an initial policy 

determination of a kind clearly for nonjudicial discretion; or [4] the impossibility of a 

court’s undertaking independent resolution without expressing lack of the respect due 

coordinate branches of government; or [5] an unusual need for unquestioning adherence 

to a political decision already made; or [6] the potentiality of embarrassment from 

multifarious pronouncements by various departments on one question.  

 

Baker v. Carr, 369 U.S. 186, 217 (1962); see also Zivotofsky ex rel. Zivotofsky v. Clinton, 566 U.S. 189, 

195–201 (2012) (discussing and applying Baker factors); Vieth v. Jubelirer, 541 U.S. 267, 277–90 (2004) 

(same); Nixon v. United States, 506 U.S. 224, 228–38 (1993) (same); Chadha, 462 U.S. at 940–43 (same).41   

In some sense, these factors are frontloaded in significance.  “We have characterized the first three factors 

as ‘constitutional limitations of a court’s jurisdiction’ and the other three factors as ‘prudential 

considerations.’”  Republic of Marshall Islands v. United States, 865 F.3d 1187, 1200 (9th Cir. 2017) 

                                                           
41 The political question doctrine was first conceived in Marbury.  See Marbury, 5 U.S. at 165–66 (“By the 

constitution of the United States, the President is invested with certain important political powers, in the 

exercise of which he is to use his own discretion, and is accountable only to his country in his political 

character, and to his own conscience.”).  The modern incarnation of the doctrine has existed relatively 

unaltered since its exposition in Baker in 1962.  Although the majority disclaims the applicability of the 

political question doctrine, see Maj. Op. at 31, n.9, the opinion’s references to the lack of discernable 

standards and its reliance on Rucho v. Common Cause, 139 S. Ct. 2484 (2019), as a basis for finding this 

case nonjusticiable blur any meaningful distinction between the doctrines of standing and political 

question.  
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(quoting Corrie v. Caterpillar, Inc., 503 F.3d 974, 981 (9th Cir. 2007)).42  Moreover, “we have recognized 

that the first two are likely the most important.”  Marshall Islands, 865 F.3d at 1200 (citing Alperin v. 

Vatican Bank, 410 F.3d 532, 545 (9th Cir. 2005)).  Yet, we have also recognized that the inquiry is highly 

case-specific, the factors “often collaps[e] into one another[,]” and any one factor of sufficient weight is 

enough to render a case unfit for judicial determination.  See Marshall Islands, 865 F.3d at 1200 (first 

alteration in original) (quoting Alperin, 410 F.3d at 544).  Regardless of any intra-factor flexibility and 

flow, however, there is a clear mandate to apply the political question doctrine both shrewdly and sparingly.  

 

Unless one of these formulations is inextricable from the case at bar, there should be no dismissal for non-

justiciability on the ground of a political question’s presence.  The doctrine of which we treat is one of 

‘political questions,’ not one of ‘political cases.’  The courts cannot reject as ‘no law suit’ a bona fide 

controversy as to whether some action denominated ‘political’ exceeds constitutional authority.  

 

  
 

Baker, 369 U.S. at 217; see also Corrie, 503 F.3d at 982 (“We will not find a political question ‘merely 

because [a] decision may have significant political overtones.’”) (quoting Japan Whaling Ass’n v. Am. 

Cetacean Soc’y, 478U.S. 221, 230 (1986)).  Rather, when detecting the presence of a “political question,” 

courts must make a “discriminating inquiry into the precise facts and posture of the particular case” and 

refrain from “resolution by any semantic cataloguing.”  Baker, 369 U.S. at 217.   

Here, confronted by difficult questions on the constitutionality of policy, the majority creates a minefield 

of politics en route to concluding that we cannot adjudicate this suit.  And the majority’s map for navigating 

that minefield is Rucho v. Common Cause, 139 S. Ct. 2484 (2019), an inapposite case about 

gerrymandering.  My colleagues conclude that climate change is too political for the judiciary to touch by 

likening it to the process of political representatives drawing political maps to elect other political 

representatives.  I vehemently disagree.  

The government does not address on appeal the district judge’s reasoning that the first, third, fourth, fifth 

and sixth Baker factors do not apply here.  Neither does the majority rely on any of these factors in its 

analysis.  In relevant part, I find the opinion below both thorough and well-reasoned, and I adopt its 

conclusions.  I note, however, that the absence of the first Baker factor—whether the Constitution textually 

delegates the relevant subject matter to another branch—is especially conspicuous.  As the district judge 

described, courts invoke this factor only where the Constitution makes an unambiguous commitment of 

responsibility to one branch of government.  Very few cases turn on this factor, and almost all that do 

pertain to two areas of constitutional authority:  foreign policy and legislative proceedings.  See, e.g., 

Marshall Islands, 865 F.3d at 1200–01 (treaty enforcement); Corrie, 503 F.3d at 983 (military aid); Nixon, 

506 U.S. at 234 (impeachment proceedings); see also Davis v. Passman, 442 U.S. 228, 235 n.11 (1979) 

(“[J]udicial review of congressional employment decisions is constitutionally limited only by the reach of 

the Speech or Debate Clause[,] . . . [which is] a paradigm example of a textually demonstrable 

constitutional commitment of [an] issue to a coordinate political department.”) (internal quotation marks 

omitted); Zivotofsky ex rel. Zivotofsky v. Kerry, 135 S. Ct. 2076, 2086 (2015) (“The text and structure of 

the Constitution grant the President the power to recognize foreign nations and governments.”).  

Since this matter has been under submission, the Supreme Court cordoned off an additional area from 

judicial review based in part on a textual commitment to another branch:  partisan gerrymandering.  See 

Rucho, 139 S. Ct. at 2494–96.43  Obviously, the Constitution does not explicitly address climate change.   

                                                           
42 The six Baker factors have been characterized as “reflect[ing] three distinct justifications for withholding 

judgment on the merits of a dispute.”  Zivotofsky v. Clinton, 566 U.S. at 203 (Sotomayor, J., concurring).  

Under the first Baker factor, “abstention is warranted because the court lacks authority to resolve” “issue[s] 

whose resolution is textually committed to a coordinate political department[.]” Id.  Under the second and 

third factors, abstention is warranted in “circumstances in which a dispute calls for decisionmaking beyond 

courts’ competence[.]” Id.  Under the final three factors, abstention is warranted where “prudence…  

counsel[s] against a court’s resolution of an issue presented.”  Id. at 204.  
43 Rucho does not turn exclusively on the first Baker factor and acknowledges that there are some areas of 

districting that courts may police, notwithstanding the Elections Clause’s “assign[ment] to state legislatures 

the power to prescribe the ‘Times, Places and Manner of holding Elections’ for Members of Congress, 

while giving Congress the power to ‘make or alter’ any such regulations.”  Rucho, 139 S. Ct. at 2495.  

Instead, Rucho holds that a combination of the text (as illuminated by historical practice) and absence of 

clear judicial standards precludes judicial review of excessively partisan gerrymanders.  See infra Part 

II.B.4.  



28 

 

But neither does climate change implicitly fall within a recognized political-question area.  As the district 

judge described, the questions of energy policy at stake here may have rippling effects on foreign policy 

considerations, but that is not enough to wholly exempt the subject matter from our review.  See Juliana v. 

United States, 217 F. Supp. 3d 1224, 1238 (D. Or. 2016) (“[U]nlike the decisions to go to war, take action 

to keep a particular foreign leader in power, or give aid to another country, climate change policy is not 

inherently, or even primarily, a foreign policy decision.”); see also Baker, 369 U.S. at 211 (“[I]t is error to 

suppose that every case or controversy which touches foreign relations lies beyond judicial cognizance.”).  

Without endorsement from the constitutional text, the majority’s theory is grounded exclusively in the 

second Baker factor:  a (supposed) lack of clear judicial standards for shaping relief.  Relying heavily on 

Rucho, the majority contends that we cannot formulate standards (1) to determine what relief “is sufficient 

to remediate the claimed constitutional violation” or (2) to “supervise[] or enforce[]” such relief.  Maj. Op. 

at 29.  

 

The first point is a red herring.  Plaintiffs submit ample evidence that there is a discernable “tipping point” 

at which the government’s conduct turns from facilitating mere pollution to inducing an unstoppable 

cataclysm in violation of plaintiffs’ rights.  Indeed, the majority itself cites plaintiffs’ evidence that 

“atmospheric carbon levels of 350 parts per million are necessary to stabilize the climate.”  Id. at 24.  This 

clear line stands in stark contrast to Rucho, which held that—even assuming an excessively partisan 

gerrymander was unconstitutional—no standards exist by which to determine when a rights violation has 

even occurred.  There, “[t]he central problem [wa]s not determining whether a jurisdiction has engaged in 

partisan gerrymandering.  It [wa]s determining when political gerrymandering has gone too far.”  Rucho, 

139 S. Ct. at 2497 (internal quotation marks omitted); see also id. at 2498 (“[T]he question is one of degree: 

How to provide a standard for deciding how much partisan dominance is too much.”) (internal quotation 

marks omitted); id. at 2499 (“If federal courts are to… adjudicat[e] partisan gerrymandering claims, they 

must be armed with a standard that can reliably differentiate unconstitutional from constitutional political 

gerrymandering.”) (internal quotation marks and citation omitted).  

 

Here, the right at issue is fundamentally one of a discernable standard:  the amount of fossil-fuel emissions 

that will irreparably devastate our Nation.  That amount can be established by scientific evidence like that 

proffered by the plaintiffs.  Moreover, we need not definitively determine that standard today.  Rather, we 

need conclude only that plaintiffs have submitted sufficient evidence to create a genuine dispute as to 

whether such an amount can possibly be determined as a matter of scientific fact.  Plaintiffs easily clear 

this bar.  Of course, plaintiffs will have to carry their burden of proof to establish this fact in order to prevail 

at trial, but that issue is not before us.  We must not get ahead of ourselves.  

 

The procedural posture of this case also informs the question of oversight and enforcement.  It appears the 

majority’s real concerns lie not in the judiciary’s ability to draw a line between lawful and unlawful 

conduct, but in our ability to equitably walk the government back from that line without wholly subverting 

the authority of our coequal branches.  My colleagues take great issue with plaintiffs’ request for a “plan” 

to reduce fossil-fuel emissions.  I am not so concerned.  At this stage, we need not promise plaintiffs the 

moon (or, more apropos, the earth in a habitable state).   

 

For purposes of standing, we need hold only that the trial court could fashion some sort of meaningful 

relief should plaintiffs prevail on the merits.44  

 

Nor would any such remedial “plan” necessarily require the courts to muck around in policymaking to an 

impermissible degree; the scope and number of policies a court would have to reform to provide relief is 

irrelevant to the second Baker factor, which asks only if there are judicially discernable standards to guide 

that reformation.  Indeed, our history is no stranger to widespread, programmatic changes in government 

functions ushered in by the judiciary’s commitment to requiring adherence to the Constitution.  Upholding 

the Constitution’s prohibition on cruel and unusual punishment, for example, the Court ordered the 

overhaul of prisons in the Nation’s most populous state.  See Brown v. Plata, 563 U.S. 493, 511 (2011) 

(“Courts may not allow constitutional violations to continue simply because a remedy would involve 

intrusion into the realm of prison administration.”)  And in its finest hour, the Court mandated the racial 

                                                           
44 It is possible, of course, that the district court ultimately concludes that it is unable to provide meaningful 

redress based on the facts proved at trial, but trial has not yet occurred.  Our present occasion is to decide 

only whether plaintiffs have raised a genuine dispute as to the judiciary’s ability to provide meaningful 

redress under any subset of the facts at issue today.  See Maj. Op. at 18 (citing Cent. Delta Water Agency 

v. United States, 306 F.3d 938, 947 (9th Cir. 2002)).  
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integration of every public school—state and federal—in the Nation, vindicating the Constitution’s 

guarantee of equal protection under the law.45  See Brown v. Bd. of Educ. (Brown I), 347 U.S. 483 (1954); 

Bolling v. Sharpe, 347 U.S. 497 (1954).  In the school desegregation cases, the Supreme Court was 

explicitly unconcerned with the fact that crafting relief would require individualized review of thousands 

of state and local policies that facilitated segregation.  Rather, a unanimous Court held that the judiciary 

could work to dissemble segregation over time while remaining cognizant of the many public interests at 

stake:  

 

To effectuate [the plaintiffs’] interest[s] may call for elimination of a variety of obstacles 

in making the transition to school systems operated in accordance with the constitutional 

principles set forth in [Brown I]. Courts of equity may properly take into account the 

public interest in the elimination of such obstacles in a systematic and effective manner. 

But it should go without saying that the vitality of these constitutional principles cannot 

be allowed to yield simply because of disagreement with them.  

. . . [T]he courts may find that additional time is necessary to carry out the ruling in an 

effective manner.  The burden rests upon the defendants to establish that such time is 

necessary in the public interest and is consistent with good faith compliance at the 

earliest practicable date.  To that end, the courts may consider problems related to 

administration, arising from the physical condition of the school plant, the school 

transportation system, personnel, revision of school districts and attendance areas into 

compact units to achieve a system of determining admission to the public schools on a 

nonracial basis, and revision of local laws and regulations which may be necessary in 

solving the foregoing problems.  

  

Brown v. Bd. of Educ. (Brown II), 349 U.S. 294, 300–01 (1955).  

 

As we are all too aware, it took decades to even partially realize Brown’s promise, but the slow churn of 

constitutional vindication did not dissuade the Brown Court, and it should not dissuade us here.  Plaintiffs’ 

request for a “plan” is neither novel nor judicially incognizable.  Rather, consistent with our historical 

practices, their request is a recognition that remedying decades of institutionalized violations may take 

some time.  Here, too, decelerating from our path toward cataclysm will undoubtedly require “elimination 

of a variety of obstacles.”  Those obstacles may be great in number, novelty, and magnitude, but there is 

no indication that they are devoid of discernable standards.  Busing mandates, facilities allocation, and 

district-drawing were all “complex policy decisions” faced by post-Brown trial courts, see Maj. Op. at 25, 

and I have no doubt that disentangling the government from promotion of fossil fuels will take an equally 

deft judicial hand.  Mere complexity, however, does not put the issue out of the courts’ reach.  Neither the 

government nor the majority has articulated why the courts could not weigh scientific and prudential 

considerations—as we often do—to put the government on a path to constitutional compliance.  

 

The majority also expresses concern that any remedial plan would require us to compel “the adoption of a 

comprehensive scheme to decrease fossil fuel emissions and combat climate change[.]” Id. at 25.  Even if 

the operative complaint is fairly read as requesting an affirmative scheme to address all drivers of climate 

change, however caused, see id. at 23 n.6., such an overbroad request does not doom our ability to redress 

those drivers implicated by the conduct at issue here.  Courts routinely grant plaintiffs less than the full 

gamut of requested relief, and our inability to compel legislation that addresses emissions beyond the scope 

of this case—such as those purely in the private sphere or within the control of foreign governments—

speaks nothing to our ability to enjoin the government from exercising its discretion in violation of 

plaintiffs’ constitutional rights.  

 

4.  

 

                                                           
45 In contrast, we are haunted by the days we declined to curtail the government’s approval of invidious 

discrimination in public life, see Plessy v. Ferguson, 163 U.S. 537, 559 (1896) (Harlan, J., dissenting). 

(“[T]he judgment this day rendered will, in time, prove to be quite as pernicious as the decision made by 

this tribunal in the Dred Scott Case.”), and neglected to free thousands of innocents prejudicially interned 

by their own government without cause, see Trump v. Hawaii, 138 S. Ct. 2392, 2423 (2018) (“Korematsu 

was gravely wrong the day it was decided[.]”). 
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In sum, resolution of this action requires answers only to scientific questions, not political ones.  And 

plaintiffs have put forth sufficient evidence demonstrating their entitlement to have those questions 

addressed at trial in a court of law.  

 

As discussed above, the majority reaches the opposite conclusion not by marching purposefully through 

the Baker factors, which carve out a narrow set of nonjusticiable political cases, but instead by broadly 

invoking Rucho in a manner that would cull from our dockets any case that presents administrative issues 

“too difficult for the judiciary to manage.”  Maj. Op. at 28.  That simply is not the test.  Difficult questions 

are not necessarily political questions and, beyond reaching the wrong conclusion in this case, the 

majority’s application of Rucho threatens to eviscerate judicial review in a swath of complicated but plainly 

apolitical contexts.  

 

Rucho’s limitations should be apparent on the face of that opinion.  Rucho addresses the political process 

itself, namely whether the metastasis of partisan politics has unconstitutionally invaded the drawing of 

political districts within states.  Indeed, the Rucho opinion characterizes the issue before it as a request for 

the Court to reallocate political power between the major parties.  Rucho, 139 S. Ct. at 2502, 2507, 2508.  

Baker factors aside, Rucho surely confronts fundamentally “political” questions in the common sense of 

the term.  Nothing about climate change, however, is inherently political.  The majority is correct that 

redressing climate change will require consideration of scientific, economic, energy, and other policy 

factors.  But that endeavor does not implicate the way we elect representatives, assign governmental 

powers, or otherwise structure our polity.  

 

Regardless, we do not limit our jurisdiction based on common parlance.  Instead, legal and constitutional 

principles define the ambit of our authority.  In the present case, the Baker factors provide the relevant 

guide and further distinguish Rucho.  As noted above, Rucho’s holding that policing partisan 

gerrymandering is beyond the courts’ competence rests heavily on the first Baker factor, i.e., the textual 

and historical delegation of electoral-district drawing to state legislatures.  The Rucho Court decided it 

could not discern mathematical standards to navigate a way out of that particular political thicket.  It did 

not, however, hold that mathematical (or scientific) difficulties in creating appropriate standards divest 

jurisdiction in any context.   

 

Such an expansive reading of Rucho would permit the “political question” exception to swallow the rule.  

Global warming is certainly an imposing conundrum, but so are diversity in higher education, the 

intersection between prenatal life and maternal health, the role of religion in civic society, and many other 

social concerns.  Cf. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 360 (1978) (“[T]he line between 

honest and thoughtful appraisal of the effects of past discrimination and paternalistic stereotyping is not so 

clear[.]”); Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 871 (1992) (stating that Roe v. Wade, 

410 U.S. 113 (1973), involved the “difficult question” of determining the “weight to be given [the] state 

interest” in light of the “strength of the woman’s [privacy] interest”); Am. Legion v. Am. Humanist Ass’n, 

139 S. Ct. 2067, 2094 (2019) (Kavanaugh, J., concurring) (noting that determining the constitutionality of 

a large cross’s presence on public land was “difficult because it represents a clash of genuine and important 

interests”).  These issues may not have been considered within the purview of the judicial branch had the 

Court imported wholesale Rucho’s “manageable standards” analysis even in the absence of Rucho’s 

inherently political underpinnings.  Beyond the outcome of the instant case, I fear that the majority’s 

holding strikes a powerful blow to our ability to hear important cases of widespread concern.  

 

III.  

 

To be sure, unless there is a constitutional violation, courts should allow the democratic and political 

processes to perform their functions.  And while all would now readily agree that the 91 years between the 

Emancipation Proclamation and the decision in Brown v. Board was too long, determining when a court 

must step in to protect fundamental rights is not an exact science.  In this case, my colleagues say that time 

is “never”; I say it is now.  

 

Were we addressing a matter of social injustice, one might sincerely lament any delay, but take solace that 

“the arc of the moral universe is long, but it bends towards justice.”46  The denial of an individual, 

                                                           
46 Dr. Martin Luther King, Jr., Remaining Awake Through a Great Revolution, Address at the National 

Cathedral, Washington, D.C. (Mar. 31, 1968).  In coining this language, Dr. King was inspired by an 1853 
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constitutional right— though grievous and harmful—can be corrected in the future, even if it takes 91 

years.  And that possibility provides hope for future generations.  

 

Where is the hope in today’s decision?  Plaintiffs’ claims are based on science, specifically, an impending 

point of no return.  If plaintiffs’ fears, backed by the government’s own studies, prove true, history will not 

judge us kindly.  When the seas envelop our coastal cities, fires and droughts haunt our interiors, and storms 

ravage everything between, those remaining will ask:  Why did so many do so little?  

 

I would hold that plaintiffs have standing to challenge the government’s conduct, have articulated claims 

under the Constitution, and have presented sufficient evidence to press those claims at trial.  I would 

therefore affirm the district court.  

 

WITH RESPECT, I DISSENT.  

 

 

 

 

                                                           

sermon by abolitionist Theodore Parker.  See Theodore Parker, Of Justice and the Conscience, in Ten 

Sermons of Religion 84–85 (Boston, Crosby, Nichols & Co. 1853).  


